OFFICE OF THE
INFORMATION

AND PRIVACY
COMMISSIONER

September 27, 2023

Craig Simailak, MLA
Legislative Assembly of Nunavut
E-mail: csimailak@assembly.nu.ca
BY E-MAIL ONLY

Dear Mr. Simailak:

Re: Disclosure of tax information — Agnico Eagle

Thank you for your letter of September 22, 2023, about the disclosure
of certain tax information connected to the Nunavut mining projects of
Agnico Eagle.

You asked me to comment on the finance minister’s letter to you of
September 7, 2023, especially regarding his reference to section
23(2)(a) of the Access to Information and Protection of Privacy Act
(ATIPPA). The minister referred to section 23(2)(a) as the reason why
he must refuse to disclose the tax information you requested.

Three points of caution
| will begin with three important points of caution.

First, | do not give advance rulings. My decisions apply to specific cases
under the ATIPPA, after | have gathered all the facts and after all
interested parties have had a chance to make a submission. Everything
that follows, then, should be understood as my informal observations.
This is not a decision or recommendation under the ATIPPA, nor is it a
pre-judgment of what | might decide if the matter comes before me on
a review under the ATIPPA.
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Second, the access provisions of the ATIPPA apply only to formal
applications under the ATIPPA. You have not made a formal ATIPP
application, and the minister’s letter of September 7 is not a formal
ATIPP response. My observations, then, are about what might happen
if someone were to make an ATIPP application for the same tax
records. You, as an MLA, may well have rights to information under the
Assembly rules that non-MLAs do not have. On that point | respectfully
suggest that you consult the Clerk.

Third, the ATIPPA gives me the authority only to make
recommendations. A minister is not bound by my recommendations.
Even if my observations below are sound, the finance minister is under
no obligation to agree, whether under the ATIPPA or otherwise.

Your request and the minister’s response

In your letter to the finance minister of June 13, 2023, you noted that
the annual reports of Agnico Eagle Mines Limited under the federal
Extractive Sector Transparency Measures Act give the total taxes paid
by Agnico Eagle to the Government of Nunavut for each year from
2018 to 2022. You then ask for

...a detailed breakdown of these amounts in respect to the types of
territorial taxes paid (i.e. corporate income tax, payroll tax,
petroleum tax and property tax) and by active project in the
territory (i.e. Amaruq, Meadowbank, Meliadine, Vault and Hope
Bay).

In his letter of September 7, the minister responds as follows:

Agnico Eagle pays different taxes to the GN either directly, or in the
case of fuel tax, through a tax collector. Agnico Eagle also remits
payroll tax which it collects from its employees.

Section 23(2)(a) of the Access to Information and Protection of

Privacy Act (ATIPP) specifically prohibits the GN from disclosing
information which was obtained on a tax return or for the purposes
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of collecting a tax. For this reason, | cannot provide you with a
breakdown of taxes paid by project or tax type.

We now turn to an examination of the minister’s response.
Section 23 of the ATIPPA

In denying your request, the minister refers to section 23(2)(a) of the
ATIPPA. For several reasons, this is an error.

First, the reference to tax information is in section 23(2)(e), not section
23(2)(a). Sections 23(1) and 23(2)(e) reads as follows:

23. (1) The head of a public body shall refuse to disclose personal
information to an applicant where the disclosure would be an
unreasonable invasion of a third party's personal privacy.

(2) A disclosure of personal information is presumed to be an
unreasonable invasion of a third party's personal privacy where

(e) the personal information was obtained on a tax return or
gathered for the purpose of collecting a tax; ....

Second, section 23 applies only to “personal information”. The word
“person” is usually broad enough to include a corporation, but in the
ATIPPA it does not include corporations. That is because “personal
information” is defined in section 2 to mean “information about an
identifiable individual”. The phrase “identifiable individual” applies
only to a human person. Therefore section 23 cannot apply to any
information about Agnico Eagle. For the same reason, Part 2 of the
ATIPPA (protection of privacy) does not apply to Agnico Eagle.

Third, the clauses of section 23(2) are not stand-alone exemptions
anyway. They are factors to be weighed in a balancing of “all the
relevant circumstances”: section 23(3). This is a point | have made
numerous times in my Review Reports: see, for example, Department
of Family Services (Re), 2023 NUIPC 13 (CanlLll) at paragraph 18;
Department of Human Resources (Re), 2023 NUIPC 1 (CanLIl) at
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paragraph 30; Department of Family Services (Re), 2022 NUIPC 18
(CanLll) at paragraph 22.

In sum: section 23 of the ATIPPA does not apply to Agnico Eagle, so
section 23 cannot be a reason for the minister to refuse to disclose
information about Agnico Eagle.

But that is not necessarily the end of the matter. Could the minister be
right for other reasons?

Section 24 of the ATIPPA

Perhaps the minister was thinking of section 24(2)(d) of the ATIPPA.
The relevant parts of section 24 read as follows:

24. (1) Subject to subsection (2), the head of a public body shall
refuse to disclose to an applicant

(d) information about a third party obtained on a tax return
or gathered for the purpose of determining tax liability or
collecting a tax;

(2) A head of a public body may disclose information described in
subsection (1)
(a) with the written consent of the third party to whom the
information relates; or
(b) if an Act or regulation of Nunavut or Canada authorizes
or requires the disclosure.

The phrase “third party” is broad to cover both humans and
corporations, so section 24 does apply to Agnico Eagle.

Does section 24(1)(d) apply to the information you requested? | cannot
say for sure. This is where it is important to repeat that | do not issue
advance rulings. There is a reason why section 26 of the ATIPP

provides for third-party notice in cases where business interests are
affected under section 24. Agnico Eagle has a right to have their say, if
they so choose. | must not pre-judge an issue that might come before
me in the context of a formal ATIPP review in future.
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Having said that, | observe that section 24(1)(d) does not appear to
apply to the amount of tax that someone (including a corporation) has
paid. According to the precedents from other Canadian jurisdictions,
this provision applies to information about the third party, whether
obtained from a return or gathered for the purpose of determining tax
liability. It is not obvious that the liability itself (i.e. the amount of tax
owing or paid) is covered.

If section 24(1)(d) does not apply, we might also consider section
24(1)(c) of the ATIPPA. That is an exemption for a corporation’s
financial information, provided some business-related prejudice could
reasonably be expected to result from disclosure. That section is
complicated, and analyzing it here would take us too far afield. |
mention it as something that might come up in a formal review.

Finally, | draw section 24(2)(a) to your attention. | have quoted it
above. If Agnico Eagle consents to disclosure of the details you have
requested, the finance minister could provide that information to you.

Release of tax information — other laws

Everything | have written so far are my informal observations on how
this request and this response might be handled under the ATIPPA, if
the request and response had been written as part of a formal ATIPP
exchange.

But of course you did not apply under the ATIPPA. The whole ATIPPA
analysis is therefore potentially misleading. Part 1 of the ATIPPA is
meant to give citizens a right of access to records, with only limited
exemptions. It is not intended to be used by the GN as a shield against
non-ATIPP requests for information, especially when coming from an
elected representative such as yourself.

Outside the ATIPPA, the relevant taxation statutes contain a variety of
provisions on release of information. Each statute says something a
little different.
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(a) Payroll tax
Payroll tax in Nunavut is paid under the Payroll Tax Act, 1993.

This Act is crystal-clear about the confidentiality of information.
Sections 55(1) and (2) explicitly override the ATIPPA, and limit the
information that can be released. None of the exceptions listed in
section 55(2) would apply to your request.

As the minister points out in his letter, it is Agnico Eagle’s employees
who pay the payroll tax. Agnico Eagle collects the tax and remits it to
the GN. In any event, section 55 of the Payroll Tax Act is broad enough
to restrict both the release of information about Agnico Eagle (e.g. its
total payroll or payroll by project) and about its individual employees.

(b) Corporate income tax
Territorial corporate income tax is paid under the Income Tax Act.

Section 53 of this Act creates an offence for “every person...while
employed in the administration of this Act” who communicates
information obtained for purposes of the Act. This offence is broad
enough to cover the information you requested. On the other hand,
the minister is not an employee so this provision may not apply.

Unlike section 55 of the Payroll Tax Act, 1993, section 53 of the Income
Tax Act does not specifically override the ATIPPA. This raises the legal
guestion of which law prevails in the case of a conflict. That is a
technical question that would require a detailed analysis in a formal
review.

| note that federal law more clearly prohibits the disclosure of any
information about income tax, through the combined operation of
section 24(1) of the federal Access to Information Act and section 241
of the federal Income Tax Act. We can only wish that Nunavut law
were as clear.
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(c) Petroleum tax
Fuel tax in Nunavut is paid under the Petroleum Products Tax Act.

This Act does not say anything about the confidentiality of information
collected for purposes of the Act. Unlike section 53 of the Income Tax
Act, the offence provision in section 21 does not mention the release
of information.

However, as the minister points out in his letter, fuel tax is collected by
a tax collector, not directly from a purchaser such as Agnico Eagle. It is
not clear to me whether the GN would hold information about how
much fuel tax has been paid by any one corporation such as Agnico
Eagle.

(d) Property tax

Property tax in Nunavut is paid under the Property Assessment and
Taxation Act.

Property tax is not as confidential as other taxes. In principle, property
tax equals the assessed value multiplied by the tax rate: for the
general taxation area, see section 78(2). Assessment rolls, listing the
assessed value of properties, are public documents: section 26(4). The
tax rate is also public.

The Act does not say anything about the confidentiality of information
collected for purposes of the Act. The offence provision in section 115
does not mention the release of information.

Of all the taxes mentioned in your letter (payroll tax, corporate income

tax, fuel tax, property tax), the argument for release of the amounts
paid in property tax, by project, is probably strongest.
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Extractive Sector Transparency Measures Act

Your letter also mentions the federal Extractive Sector Transparency
Measures Act (ESTMA). The ESTMA requires the disclosure, in a public
database, of certain categories of payments made by oil, gas or mining
companies. The purpose is to fight corruption, which has been a
problem in the extractive sector around the world.

Under the ESTMA, a reporting entity such as Agnico Eagle must report
“taxes, other than consumption taxes and personal income taxes”.
There is no other definition of the word “taxes”. There is no
requirement that the “taxes” category be further broken down into
the component taxes. Therefore section 24(2)(b) of the ATIPPA (which
| have quoted above) can probably not be used to support disclosure.

In my own examination of the ESTMA database, | could not find any
“taxes” figures for Amaruq or Vault. There are figures for taxes paid to
the Government of Nunavut, and for taxes paid in respect of
Meliadine, Meadowbank and Hope Bay, but there does not appear to
be any way to derive the figures for payments to the Government of
Nunavut in respect of those three individual projects.

| note that the federal Department of Natural Resources FAQ page on
ESTMA states that “Payments must be reported at the project level,
when possible”. The same page notes that “some payments, such as
corporate incomes taxes, may not be attributable to a specific project.
Entities can report these payments at the payee level only.”

In my view, ESTMA reports are not particularly relevant to the
question of whether Nunavut’s finance minister may lawfully give you
the information you requested. The ESTMA does not require the kind
of breakdown you have requested. The fact that Agnico Eagle is
required by ESTMA to provide some basic taxation information might
be a factor to consider under section 24(1)(c) of the ATIPPA, on the
question of reasonable expectation of prejudice to Agnico Eagle’s
business, but that is the only way | can see it being relevant.
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Conclusion

This letter is probably longer than you were expecting, but | think it
demonstrates that the question you have raised does not have a
simple answer. The minister was mistaken to cite section 23(2)(a) of
the ATIPPA, but he may have been right for other reasons.

To summarize my suggestions for next steps:

e You may wish to consult with the Clerk about your rights to
information under the rules and customs of the Legislative
Assembly. The ATIPPA does not apply to such requests.

e You may wish to consider filing a formal ATIPP request for the
information. For the reasons given in this letter, there is no
guarantee you will receive the requested information, but the
formal process would be engaged and my answers could be
more definitive. Remember two things: Agnico Eagle would be
given an opportunity to be heard; and the minister is not bound
to accept my recommendations.

e |f you have not already done so, you may wish to ask Agnico
Eagle if they will release some or all of the information to you, or
to give their consent to the minister to release some or all of the
information to you.

Thank you for being in touch. | would be happy to answer any follow-
up questions you may have. You are welcome to table this letter in the
Legislative Assembly.

Yours sincerely,

Graham Steele

bl'Pa. / Commissioner / Kamisina / Commissaire
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