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>>Committee commenced at 8:59

Chairman (Mr. Schell): Good morning. |
would like to welcome everybody here to
the Standing Committee on Oversight of
Government Operations and Public
Accounts on the Privacy Commissioner.
We will start with an opening prayer. Ms.
Ugyuk.

>>Prayer
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Chairman: And then we will go to no. 2,
review and adoption of the agenda. Is
everybody in favour?

Some Members: Agreed.

Chairman: And then we will go to no. 3,
the Chair’s opening comment.

Good day and thank you. I would like to
welcome everyone present to this meeting
of the Legislative Assembly’s Standing
Committee on Oversight of Government
Operations and Public Accounts.

As the Committee is aware, Chairman
James Arvaluk is currently away on
medical travel. He is in the recovery room.
We wish him the best and hopefully he
returns to the House soon.

As Co-Chair of the Standing Committee, |
will be presiding over today’s hearings. We
are here today on the occasion of the
presentation of the most recent annual
report of the Information and Privacy
Commissioner of Nunavut, Ms. Elaine
Keenan Bengts. As Members will recall,
the Committee held hearings on her 2007-
08 and 2008-09 annual reports on October
1 of last year.

I would like to begin by introducing my
Committee colleagues:

Moses Aupaluktug, Member for Baker
Lake;

Ron Elliott, Member for Quttiktuq;

Adamee Komoartok, Member for
Pangnirtung;

John Ningark, Member for Akullig;

Johnny Ningeongan, Member for Nanulik;

Paul Okalik, Member for Iqaluit West;

Allan Rumbolt, Member for Hudson Bay;
and

Jeannie Ugyuk, Member for Nattilik
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Our Committee staff are Alex Baldwin and
Stephen Innuksuk.

The timing of this hearing is very
appropriate because this is Canada’s fifth
annual Right to Know Week, which
reflects an international effort to raise
awareness of people’s right to access
government information.

As an independent officer of the
Legislative Assembly, the Information and
Privacy Commissioner is required to
prepare and submit an annual report to the
Legislative Assembly. Her most recent
annual report was backdoor tabled with the
Office of the Clerk in July of this year.

The Access to Information and Protection
of Privacy Act was created to fulfill two
broad goals: to ensure that the public has
access to government information while
preventing the unauthorized use or
disclosure of personal information held by
government departments and other public
bodies. The Information and Privacy
Commissioner plays an important role in
maintaining this balance.

In addition to providing independent
reviews of decisions made by public bodies
with respect to requests made under the
Act, the Information and Privacy
Commissioner may offer formal comments
on proposed legislation, as well as
providing public education on the Act.

Ms. Elaine Keenan Bengts was appointed
Nunavut’s first Information and Privacy
Commissioner in 1999. She was
reappointed in the spring of this year for a
third 5-year term of office.

| would also like to note for the record that
she has served as the Information and
Privacy Commissioner of the Northwest
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Territories since 1996, when the legislation
originally came into effect.

Since her appointment, the Information and
Privacy Commissioner has submitted a
total of 11 annual reports to the Legislative
Assembly of Nunavut. In each annual
report, she has submitted a number of
recommendations for the Legislative
Assembly to consider.

Following its hearings of last October, the
Standing Committee submitted its own
report to the Legislative Assembly. The
government’s response to our report and
recommendations was tabled in March of
this year. Both the Standing Committee’s
report and the government’s response to it
are available on the Legislative Assembly’s
website.

In recent years, the GN has also tabled a
response to the Information and Privacy
Commissioner’s annual report and
recommendations.

While the government has made progress
on some issues, the Standing Committee
notes that more action is required in other
areas, such as amending the legislation to
provide the Information and Privacy
Commissioner with clear authority to
investigate privacy breaches, moving
towards establishing an access to
information and protection of privacy
regime for municipalities, and addressing
the issue of health-specific privacy
legislation.

The Standing Committee notes that
government departments and other public
bodies are becoming more reliant on
electronic means of communication. This
poses challenges in maintaining
appropriate levels of privacy.
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As we all know, the use of social
networking sites, such as Facebook and
Bebo, has dramatically increased in recent
years. As a result of the increased use of
electronic media, the public is becoming
increasingly aware of privacy issues.

Today’s hearing provides an opportunity
for the Information and Privacy
Commissioner’s observations, concerns,
and recommendations to be discussed in
public. The Members of the Standing
Committee look forward to a productive
exchange today with the Information and
Privacy Commissioner.

In keeping with parliamentary practice, the
Standing Committee anticipates reporting
back to the Legislative Assembly with its
findings and recommendations. Under the
Rules of the Legislative Assembly, the
government will be required to table a
formal response within 120 days of the
presentation of our report.

With that, I will again welcome the
Information and Privacy Commissioner to
our hearing and invite her to make her own
opening comments. Go ahead.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Good morning to everyone and
thank you for giving me the opportunity
again this morning to meet with you today
to share some of the highlights of my 2009-
2010 annual report.

As you know, the Access to Information
and Protection of Privacy Act has two
important and related functions. The first is
to encourage free and open access to
government records so that government
maintains and remains accountable for its
decisions and remains open so that the
public can see how their leaders are
representing them.
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As noted by Suzanne Legeault, Canada’s
Information Commissioner, in her 2009-
2010 annual report:

Public sector information is a public
resource. Subject to limited restrictions,
it belongs to Canadians. The right to
access government information is the
necessary prerequisite to transparency,
accountability and public engagement.
In a knowledge-based economy, public
sector information is essential to foster
collaboration and innovation among
public sector organizations, individuals
and businesses.

The second purpose of the Act is to protect
the information which the government
holds about our personal lives to ensure
that the information the government does
collect about us as individuals is not
collected, used, or disclosed other than for
the narrow purposes for which it is
collected in the first place.

These are two concepts, access and
protection of privacy, that are not always
easy to reconcile, but both are important
and it is important to find that balance
between the two. In fact, these dual goals
are so important that the Supreme Court of
Canada has held that access and privacy
information legislation is quasi-
constitutional in nature, giving it more
priority and significance than other
legislation.

We often forget how privileged we are to
live in a society which respects individual
rights and allows us each to participate in
the government of the state, to whatever
degree we individually choose to do so.
Not every person in the world is as lucky as
we are. There are many places where
governments are not so benign, or so open,
or participatory. None of us want to live
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under a corrupt or dictatorial regime.
Unless we protect what we have and
nurture it, we risk slipping down a slippery
slope.

When governments are given the ability to
govern in a vacuum, without oversight or
accountability, it is easy for corruption to
take hold. The importance of the Access to
Information and Protection of Privacy Act
is that it gives us a way to scrutinize
government and help to prevent the abuse
of power.

In the words of Mahatma Gandhi: There is
no human institution but has its dangers.
The greater the institution the greater the
chances of abuse. Democracy is a great
institution and, therefore, it is liable to be
greatly abused. The remedy, therefore, is
not avoidance of democracy but reduction
of the possibility of abuse to a minimum.

This is the goal of access and privacy
legislation.

It is, I think, fitting, that | am appearing
before you today during International Right
to Know Week, celebrated in Canada and
in 80 other countries around the world
during the last week of September.
Recognition of Right to Know Day, the day
itself being September 28, began in Sophia,
Bulgaria in 2002 at an international
meeting of access to information advocates
who proposed that the day be dedicated to
the promotion of freedom of information
worldwide.

Everyone has reason to celebrate Right to
Know Week. Active participants since
2002 in Canada have included citizen
groups dedicated to democratic principles,
students, media, academics, policy-makers,
and governments. It is important to
celebrate this week to shine the spotlight on
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the importance of access to information as
a tool of democracy:

e Because access to information provides
individuals with knowledge to address
public issues, scrutinize government,
and become active participants in the
democratic process.

e Because access to information has
revealed and clarified the basis for
government decisions, disclosed
environmental and health dangers, and
shed light on error, mismanagement,
and illegal activities.

e Because access to information has
required improved records
management, prompted routine
disclosure to information, promoted the
duty to assist the public, and resulted in
better government service and
efficiencies.

e Because access to information requires
vigilance. Beyond simply having access
to information legislation, there must
be a commitment to a culture and spirit
of openness. This includes staff and
public awareness of access to
information principles and appropriate
resources for implementation.

My counterparts across the country
organize and participate in many events
during Right to Know Week. This year |
have been very pleased to welcome Andrea
Neill, who is sitting in the Gallery today
and who is the Assistant Information
Commissioner for Canada to Iqgaluit with
me and together we spent a very full day
yesterday speaking with school children,
city officials, ATIPP coordinators, and
others about access to information.

We were, | must say, very impressed by the
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high school students we spoke to yesterday
afternoon, the grade 12 students, many of
whom asked some really interesting and
intelligent questions. | was blown away by
how intelligent they seemed and how
involved they were in what we had to tell
them.

The consistent message that | have put in
my annual reports has always been that the
Government of Nunavut must strive to
establish a corporate culture which
encourages both access to information and
the careful protection of personal
information. Senior members of the
bureaucracy must create a corporate culture
at the top and one that is of openness. If
that is done, the rest of the bureaucracy will
follow. Corporate culture is a top-down
thing, not a bottom-up one. There has to be
buy-in from the senior members of the
organization in order for the organization
as a whole to have the same mindset.

It is my pleasant observation that public
bodies in Nunavut do appear to have that
positive corporate culture, and | would like
to take this opportunity to acknowledge
that and to commend the leadership that
creates this culture. It is clear that the
ATIPP coordinators | have worked with in
Nunavut are well trained and diligent in the
execution of their duties under the Act.

I know full well that public bodies are
receiving access to information requests
from its citizens. | have read the reports for
the last two years. There have been over
100 access requests every year. In this last
year and, in fact, in the last two years,
however, my office has had very few
requests for review. This tells me that
public bodies are responding to access
requests quickly and thoroughly.

Only five new files were opened by my
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office, investigative or other files, in 2009-
2010. Of these, two were requests made by
public bodies for my input on privacy
issues in the health sector. One was a
request for review with respect to an access
to information request. Two were in
connection with breaches of privacy or
alleged breaches of privacy.

I had to make only one review
recommendation last year. That case arose
as a result of an individual attempting to
obtain information to make a claim under
the residential schools settlement and the
issue was whether or not the Department of
Justice had used every reasonable effort to
assist the applicant to obtain the
information he needed. The difficulty in the
case was readily apparent because the
information being sought was almost 30
years old, gathered obviously prior to the
division of the Northwest Territories and
Nunavut and at a time when record keeping
was somewhat less than perfect.

After reviewing all of the facts and
circumstances, | came to the conclusion
that the public body, in this case the
Department of Justice, had done an
extremely thorough job of attempting to
find the records that everyone knew should
be there but couldn’t be found. It seems
that those records were simply buried in a
way that made them inaccessible such that,
notwithstanding all of the efforts made,
they simply were not there and could not
be found. It was an issue of historical
record keeping and that’s a problem that
should be addressed.

During the year | also participated in
meetings of the Pan-Canadian Forum,
established by Canada Health Infoway to
bring together ministries and oversight
offices to talk about the challenges that lie
ahead in the implementation of a pan-
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Canadian electronic health record. In fact,
after this meeting, I am heading to
Edmonton next week for another meeting
of that group of people.

Nunavut faces huge challenges in the
health care sector. It covers a huge
landmass with a small population, all of
whom need and should have access to good
health care. Many people have to travel to
southern Canada each year for treatment
that is unavailable in Nunavut. This is a
reality. It is for this reason, however, that it
is ever more important that resources are
put into a long-term plan for electronic
medical and health records. This is the way
that the country is moving and if Nunavut
lags too far behind, it may never catch up.

I met yesterday with individuals who are
working on Nunavut’s electronic health
records and | am very pleased to see that it
is proceeding apace.

This year | also attended a meeting of my
counterparts from across Canada in St.
John’s, Newfoundland. One of the matters
we discussed at that meeting was the
impact of electronic health records on
privacy and the right of individuals to
retain control over their records, even when
it’s in electronic form.

I joined with my colleagues in passing a
resolution at that meeting aimed at
encouraging both private and public sector
health care providers to ensure that
electronic health records encompass the
highest privacy standards possible, and
encouraging federal, provincial, and
territorial governments to accelerate the
integration of personal health record
services so that individuals can gain access
to their own medical health information
while, at the same time, assuring that health
information is secure and protected.
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In closing, | would like to leave you with
what has become my mantra. Five simple
principles elucidated originally by my
colleague, Frank Work, the Information
and Privacy Commissioner of Alberta. You
have heard them from me before, but they
bear repeating.

Firstly, the right of access to information is
precious. No government should ever
oppose it or impede it on the basis that it is
too expensive, too time-consuming, or that
only the troublemakers use it.

Secondly, accountable governments are
better governments.

Thirdly, the right to privacy is precious.
There must be limits on what the state is
allowed to know about us, even in the
name of security. Every state has its
ideology and, if it has the means, a state
will tend to defend itself against its
perceived enemies both from within or
without.

Fourthly, when it comes to personal
information, it is never, ever a question of
what have you got to hide. It is always a
question of why do they need to know.

Fifthly, well-intentioned people can do bad
things. Vigilance is, therefore, essential.

I thank you for your attention and | invite
your questions.

Chairman: Thank you, Ms. Bengts. We
will take a 10-minute break in order to
digest that opening statement and then we
will get back to questions. Thank you.

>>Committee recessed at 9:21 and
resumed at 9:37

Chairman: I would like to welcome
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everybody back. Are there any questions
on the opening comments? Mr.
Aupaluktug.

Mr. Aupaluktuq: Thank you, Mr.
Chairman. I also would like to welcome the
commissioner. The question | had is in
regard to your opening comment on page 3,
the second bullet. You stated, “Because
access to information has revealed and
clarified the basis for government
decisions, disclosed environmental and
health dangers, and shed light on error,
mismanagement, and illegal activities.”

As you may be aware, there is a legitimate
hazardous safety and public health concern
for any management of dumps or landfills
in communities in Nunavut. | want to ask
in relation to the opening comments there.
If I may, Mr. Chairman, one of the
questions that I would like to ask is in
regard to the opening comments, but |
think this will tie in with the
commissioner’s appearance here.

During your appearance last year, we
discussed the issue of establishing access to
information and protection of privacy
legislation at the municipal level. The
Standing Committee recommended that the
Government of Nunavut, in cooperation
with the Nunavut Association of
Municipalities and your office, review this
issue.

In its response to the Standing Committee’s
recommendations, the government
indicated that it “agrees that municipalities
should, in some way, be accountable under
access to information and privacy
protection legislation. Further consultation
regarding their inclusion under the ATIPP
Act is required and the GN intends to
include all stakeholders who may be
affected by these changes, including the
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NAM.”

My question, Madam, is: has your office
been approached to work with the
Government of Nunavut and NAM on this
issue and, if so, what progress has been
made? Thank you, Mr. Chairman.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. No, I haven’t been at this point,
at least approached. That said, as |
mentioned in my opening remarks, both
Ms. Neil and I met last night with the City
of lgaluit and talked about possibilities and
ways in which the city, this city at least,
could be included or could be made subject
to information and privacy legislation. It
was a very good discussion, some ideas
came up, and | intend to continue with that
discussion with them and to develop some
of the suggestions that were made. Thank
you.

Chairman: Thank you. Mr. Aupaluktug.

Mr. Aupaluktug: Thank you. This is a
two-part question. The one is: aside from
the City of Iqgaluit, | want to ask if you had
discussions with other municipalities. With
the second one, if | may, Mr. Chairman, is:
in your view as Information and Privacy
Commissioner, should municipalities be
legally required to disclose information
concerning their expenditures, contracting
and procurement activities to members of
the public? Thank you, Mr. Chairman.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Have | discussed these issues
with other communities as of yet? No.
That’s certainly a discussion that | want to
continue to pursue. The City of Igaluit was
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the first.

In terms of the second part of your
question, yes and yes is the simple answer.
Of course, municipalities spend public
monies and for that reason, they should be
accountable for those monies spent. Access
to information legislation, or access to
information by-laws, or some sort of
legislative requirement to make them
accountable would be appropriate.

Chairman: Mr. Aupaluktug.

Mr. Aupaluktuq: Thank you, Mr.
Chairman. This is just a comment. As
Canadians, we are protected by the Charter
of Rights and Freedoms, and we know for a
fact that fundamental rights should be held
not so much as accountability but also
more or less to protect an individual or a
society.

I believe every level of governance should
be held accountable and transparency.
Transparency is a word that many
Nunavummiut feel is being overused where
people would like to see the word “honest.”
That’s what people want, total confidence
of governance at every level, municipality,
territorial, and federal. | believe that as
Canadians, we should entrench these needs
to protect ourselves as a society as well as
governing bodies.

Just as a comment, it’s very important to
remember for all Nunavummiut and as
Canadians that we have the Charter of
Rights and Freedoms. It is a fundamental
right. People should be able to access
information and have disclosure of
information so that people can become
educated, knowledgeable, informed, and
that’s the only way we can work
collectively, to move forward to address
issues.
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| appreciate the time that you have shared
with us in your opening comments and |
will review them during the time, and |
look forward to asking more questions in
the House at the fall sitting. That was a
comment. Thank you, Mr. Chairman.

Chairman: Thank you. Mr. Okalik.

Mr. Okalik (interpretation): Thank you,
Mr. Chairman. (interpretation ends) In
follow up to my colleague from Baker
Lake, I had mentioned last year, | believe,
that perhaps there could be... we have to
make it work somehow for municipalities
and we can’t afford an information officer
in every single community. So | suggested,
perhaps, a central place to actually
administer for the municipalities
throughout Nunavut.

Has the commissioner given this any more
thought through the past year?
(interpretation) Thank you, Mr. Chairman.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Have | given it more thought?
Absolutely I have given it more thought. |
agree with you that the infrastructure
required to put an individual ATIPP
coordinator in every municipality might be
overkill.

It’s pretty hard for me to consider going
forward with this, however, unless there is
some movement in terms of creating either
legislation or by-laws that make
municipalities subject to rules and
guidelines with respect to access to
information and with respect to protection
of privacy.

Chairman: Thank you. Mr. Okalik.

Lo LDA®INEONE SALINeb><Roh
DPLSLS H2GC, DPLPL TN b
AA®INENSHIANEebPbSbA. DSb>ZPRNIA>Q .
sdyeaql®.

Ab/RPCSe (OLANJO): Sdvy*al™. C Dbcse.

Pbcsh: sdbeal®, AWRPCS, (ONNNJS) CA%a
SbLo ST Lbeb®n. . . <Go
Db Ac PP/ Codd oa.cP>YoC
AR*an<bSLE. CALACDSH*Mbb 5N 5NC
AS > DCCSAHACHLY®D o
bLMYD>"INMNa7*eC*"*c® oac*o o0a2l.

C*a blPab<® Crl™L
APLEN®IDOL oL Q2 (ORMNJP D)
sdvytal®, AWRDC®,

Ab/PCSe (OLANJC): Ssdyal™. M <A™,

Pa <A™ OLMNUO): Sdreal®, AbYRD>CS,
AFLN®ZDEbE gl S, A,
AALPPSbECSYLLG, Qv PsbNNeoN< CLed<
ASINSRQYLE P> CNNSbAH®IC oo o
Do Acb CALASDEa H5<C
AD<IGLHLEC AL,

Prdoc DR, Cta N®PSH,
SoD>ALCNANbST s Lo¢ b NP 5o 5% G C
LclSo €. CLbdd oacP~¢
LcUSb®NC>¥a s 5N <At

N>NYDYLo M0 CLbd oM.

AP/ <XPCSe OLNNJO): sdy*al®. C Dbcsb,

16




Mr. Okalik (interpretation): Thank you,
Mr. Chairman. (interpretation ends) I’m
going to go back to proceedings of June of
2004. I’m sure this issue is not a new one
for the commissioner. This was first raised
at that time about health centres going on
the local radio naming people and asking
them to attend to the health centre. | would
like to know the status today. I understand
that this practice is still quite common
throughout Nunavut. Has the Information
and Privacy Commissioner made any
suggestions as to how this should continue
in the future? (interpretation) Thank you,
Mr. Chairman.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. In fact, the manager of ATIPP
and | are currently talking about it in terms
of discussion back and forth. I have been
asked to provide my written opinion to her
and | am in the process of doing that. It’s
not an issue... if you were to ask one of my
counterparts in southern Canada whether
that was a good practice, they would all
cringe and they would say “no” hands
down. | am looking at the Assistant
Information Commissioner for Canada.

But I don’t think it’s as straightforward as
that in a place like Nunavut where,
sometimes, that may be the only way to get
people who need medical health attention
into the health centres. So we are talking
about it, we are working on it, and
hopefully we will be coming up with some
sort of policy direction together so that we
can protect the privacy of the individuals
involved in Nunavut while, at the same
time, making sure that these people have
access to the medical health care that they
need when they need it.

Chairman: Thank you. Mr. Okalik.
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Mr. Okalik (interpretation): Thank you,
Mr. Chairman. (interpretation ends) I know
that this has been a common practice for
some time and it takes time to find
alternatives.

What really startled me when H1N1 arrived
in Nunavut was there was such a stringent
enforcement of privacy matters, not even
identifying communities. At the same time,
here they are going on the radio,
advertising who is actually going to have to
attend to the health centre. So | want some
consistency coming out of this department
in the interest of the public. That’s all I ask.

In the past, where there was an outbreak of
a virus, we would identify that community
so that people could take precautions when
travelling or perhaps putting off their travel
to prevent themselves from catching a
virus. When the health department went the
opposite direction is when | started to look
at this further. If you’re going to be so
stringent, let’s start looking at your entire
practices.

So that’s where | ask the Information
Privacy Commissioner: can you please ask
for some consistency coming out of this
department? (interpretation) Thank you,
Mr. Chairman.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I think you’re giving me more
power than I really have in terms of being
able to control what goes on, but |
absolutely hear what you are saying in
terms of consistency and the need for
consistency.

I do think that the department is working
hard on trying to find the appropriate
balance. There have been ongoing
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discussions, and 1I’m obviously going to
continue those discussions with them, and
hopefully this time next year when | appear
before you, | can provide you with an
update that suggests that we are moving
forward.

Chairman: Thank you. Mr. Okalik.

Mr. Okalik (interpretation): Thank you,
Mr. Chairman. (interpretation ends) | look
forward to the commissioner’s good work.
I am sure that she will plug away at this,
and hopefully the department will come up
with a clear policy in the interest of the
public. I will await that for now.
(interpretation) Thank you, Mr. Chairman.

Chairman: Thank you. Mr. Elliott.

Mr. Elliott: Thank you, Mr. Chairman. On
page 4 of the bottom paragraph, you were
talking about the Department of Justice.
You had mentioned something about
historical record keeping and you said that
something needed to be addressed. | was
just wondering if you could expand on how
you would suggest to the Government of
Nunavut to expand on this type of record
keeping. Thank you.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Again I’m not an expert on
record keeping. That said, clearly in this
particular case, there was fairly clear
evidence available to us all that the
information being sought by the individual
was about his incarceration in a facility,
which was located in what is now Nunavut
but was then part of the Northwest
Territories.

The steps that were taken to find that
information were nothing short of
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Herculean. They lifted every rock, they
uncovered everything they possibly could,
they consulted other governments, we
involved the Government of the Northwest
Territories and we involved the federal
government. The records simply have
disappeared and that’s a problem. What can
we do about it? Look for them.

The fact of the matter is they’re very dated
records and they’re records, as | said in my
opening remarks, that were created at a
time when record keeping wasn’t
necessarily the best in the Northwest
Territories. | think, for the sake of those
who are seeking compensation through the
residential school settlement, it’s important
that we keep looking for those records and
I think that they are.

Whether or not they will ever be found is
another question. What do we do about it? |
don’t know. I can’t swear to it, but |
believe that both the Government of the
Northwest Territories and the Government
of Nunavut here are continuing to try to
find the records that have gone astray. This
particular access to information request has
been put to bed, but they’re still looking.
It’s been put to bed with the conclusion
that they can’t be found, but they’re still
looking.

So we do what we can with what we’ve
got, but what this does point out is that we
have to keep good records. If you can’t find
something, you are never going to be able
to give access to it, so good record keeping
is essential.

Chairman: Thank you. Mr. Elliott.

Mr. Elliott: Thank you, Mr. Chairman.
That just leads me to the next question.
This is something historical, 30 years ago,
and you’re saying that record keeping at
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that time was not kept as well as it is today.
Are you saying that you’re confident with
the way that the GN handles its record
keeping information today and we have
nothing to worry about, or do they still
have areas to work on? Thank you.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I’m smiling because it’s a
$64,000 question.

The thing about record keeping today is
that it’s very different animal than it was
even ten years ago. You have heard me
harp on this before and I will harp it again.
Much of the business that is done by the
government today is done by email. I’'m
always concerned about how email records
are kept. It’s easy to say that there are
policies in place and there are.

Just talking with people who live and work
in Nunavut in the government here on a
day-to-day basis, | know that not
everybody treats their electronic records
the same way and that’s a problem, but it’s
not a unique problem to Nunavut by any
stretch of the imagination. It is a universal
problem in all governments and they are
trying to grapple with it.

So is our record keeping better today? |
would like to think so. The nice thing about
electronic records is that there is usually a
backup and you can usually find it
eventually, but there are other challenges
with electronic records.

For example, if you are doing a search,
they usually search for records using key
words. So if you are looking for a record,
for instance, with the name Elaine Keenan
Bengts, and somebody has sent an email
that refers to me as EKB, my initials, as
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opposed to writing out the full name, which
is often the way we write these day when
we’re doing email, you may not find that
record that refers to me as EKB, although
you will find everything that refers to me
by my full name.

So are there challenges? Absolutely there
are challenges. Am | more confident in the
system today? Probably. Am | confident
that we will always be able to find every
record that is being asked for? No, I’m not,
but | don’t think any government in Canada
could say that they are. Thank you.

Chairman: Thank you. Mr. Elliott.

Mr. Elliott: Thank you, Mr. Chairman.
Over on page 5, it’s sort of along a similar
topic where you are talking about health
records and electronic health records.
Again, is this is an issue that needs to be
addressed within the House or should we
be posing more questions to the Minister of
Health in regard to the progress that is
being made in this area? Thank you.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. It’s a really important issue and
I think, in order for everyone to understand
what’s coming down the tubes in terms of
electronic health records, and they are
coming, the more questions you ask, the
better.

Having met with the people who are
implementing the electronic health records
in Nunavut yesterday, | have to say that
today | am much more confident than I was
yesterday morning about the privacy
impact of the electronic health records
which Nunavut is planning to implement.

Why am | more confident today? Because |
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actually had a really good sit-down
discussion with them yesterday and |
understand better today what they are doing
than | was yesterday. And what that tells
me is that if | don’t know, if | don’t
understand and I’m the person who is
supposed to understand this stuff, then the
people of Nunavut have a long way to go
as well.

Is there a need for education of politicians,
or bureaucrats, of the people? Absolutely.
Are they going in the right direction? I will
always say that I think that legislation
should precede the electronic record. That’s
not going to happen here. | know this now.

Am | confident that the electronic records
that are being developed will have
appropriate privacy controls? | think so. |
haven’t seen the system, but what I’m told
makes me feel quite confident that it’s
being well protected. Do I think that
legislation would improve that protection?
Absolutely.

The one essential item that is going to be
missing from the electronic health record in
Nunavut is independent oversight. You can
build in all of the privacy provisions you
want, you can build in all the privacy
protections you want, but when there’s a
breach, whether it’s inadvertent or by
design, when somebody breaches the
privacy of another individual through the
system, there has to be a way to address it.

The way the department now hopes to
address it is through the Access to
Information and Protection of Privacy Act.
Unfortunately the Access to Information
and Protection of Privacy Act has privacy
rules but no oversight in the way to address
breaches. That’s an essential. Thank you.

Chairman: Thank you. Mr. Elliott.
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Mr. Elliott: Thank you, Mr. Chairman.
Just as a clarification for myself, the people
who are responsible for bringing this
electronic information online, is it actual
Government of Nunavut employees who
are employed full time with the Department
of Health and Social Services oris it a
consulting firm that’s handling this? Thank
you.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: No. | met with a team
of four people yesterday who are all
Government of Nunavut employees. | was
very impressed with their level of
knowledge and their dedication to the
privacy aspects of it.

Chairman: Thank you. Mr. Elliott.

Mr. Elliott: Thank you, Mr. Chairman.
Again you were speaking about the
legislation not being in place and it looks
like these electronic records will be rolled
out before the legislation is. We haven’t
seen any legislative proposals as far as |
know. Did they give you any indication as
to how far the Government of Nunavut is
on bringing that type of legislation
forward? Thank you.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I have to say that I’'m left with
the impression that it’s nowhere. There is
absolutely no intention to bring forward
health-specific privacy legislation. As far
as | know, to date, there has been no
progress on including privacy oversight in
the Access to Information and Protection of
Privacy Act. So is it proceeding? | don’t
know that it is. | can’t absolutely say that it
isn’t, but I haven’t heard that it is.
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Chairman: Thank you. Mr. Elliott.

Mr. Elliott: Thank you, Mr. Chairman. In
your 2009-2010 annual report, you
indicated that Nunavut is now the only
Canadian jurisdiction which has not passed
or started that process of the legislation we
are talking about. Do you know why the
GN has not yet acted on this
recommendation? Thank you.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I can only speculate why the
government does anything or doesn’t do
anything. | would guess that it may be a
matter of priorities and this simply isn’t
one of them, but I can only guess.

Chairman: Thank you. We will move on
to the Information and Privacy
Commissioner’s activity in 2010-11 to
date. It’s the Information Privacy
Commissioner’s 2009-2010 annual report.
Are there any questions? Mr. Aupaluktug.

Mr. Aupaluktug: Thank you, Mr.
Chairman. A very quick comment to follow
up in terms of the electronic
communication, and | mentioned earlier
that individuals are protected under the
Charter of Rights and Freedoms. | think
that Nunavummiut should know that some
examples that they’re protected from is the
possibility of breaching of confidentiality,
slander, defamation of character, as well as
discrimination of individuals. | just wanted
to state that for the record.

Mr. Chairman, | had mentioned earlier
asking about municipalities and the
commissioner mentioned that she had a
meeting last night with the City of Iqgaluit
and exchanged some ideas. Can you
describe some of these ideas and how other
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municipalities could use them? Thank you,
Mr. Chairman.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: One of the ideas that
were discussed was the idea that Mr.
Okalik brought up last year, that is, having
a central ATIPP coordinator to assist all
municipalities should access to information
legislation be applied.

Another option that was discussed was
individual by-laws for each individual
community. One of the city councillors was
of the opinion that not every community in
Nunavut needed the same structure or he
said that the communities in Nunavut are
very diverse. | don’t disagree, although |
don’t think they are diverse enough that the
same access and privacy laws shouldn’t
apply. As you mentioned earlier, public
monies are public monies, and if you’re
expending public monies, you should be
accountable for them.

One of the things that were suggested was
that each individual community could
create its own access and privacy rules.
That’s an option. It wouldn’t be my first
option. I think that consistency is
important. | think that it’s important that
everyone plays by the same rules when it
comes to access and privacy. | don’t think
that individual communities are diverse
enough that that should change.

If you’re expending public money, you
should be subject to public scrutiny. That’s
my opinion and obviously the communities
may have their own opinion. My feeling
from speaking with them was that one of
the obstacles that they are all afraid of is
how much it’s going to cost to implement
an access and privacy regime. That’s
something that obviously is difficult to
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predict ahead of time.

As with most new things, | suspect that if
municipalities were included under the Act,
there would be a spike in access requests
and it would be very busy at the beginning,
and then it would die down and become
quite even. | personally don’t believe, from
my experience working in Nunavut, that
the municipalities would be overwhelmed
with requests for information, although
they might be more inclined to ask the
questions at the community level than at
the territorial level.

That said, as | said, part of my mantra is
access to information should never be
denied simply because it’s too expensive.
Thank you.

Chairman: Thank you. | just want to
remind Members that they can ask any
questions on the Information and Privacy
Commissioner’s 2009-2010 annual report.

I would like to ask one question here. Last
year, the Standing Committee
recommended that the GN’s Crown
corporations table annual reports on the
contracting, procurement and leasing
activities. Although the government agreed
to this recommendation, only the Nunavut
Housing Corporation has begun to provide
this kind of information. Has the GN
discussed this issue with your office?
Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. In a word, no, | have heard
nothing further about that.

Chairman: In your view as Information
and Privacy Commissioner, is there a legal
basis for keeping the contracting,
procurement and leasing activities and
expenditures of the Crown corporations a
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secret? Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. If an individual were to make an
access to information requests for that
information, they should get most of it.
There are certain exemptions in the Act,
but that would not prevent the production
of the main part of most contracts. There
may be small parts of it that wouldn’t be
disclosed under the Act, but most contracts
should be disclosed.

In fact, most provincial and territorial
governments in Canada are just posting
them. It’s not even a question anymore of
having to ask for them under the Act. They
are just being posted or the main parts of
them are being posted and if somebody
wants more information, they can then
request the more detailed versions.

So in this day and age, it seems to me that
there’s no reason why every Crown
corporation that is subject to the Act or
otherwise shouldn’t be posting most of this
information without even being asked.

Chairman: Thank you. Mr. Ningeongan.

Mr. Ningeongan: Thank you, Mr.
Chairman. I’m having a little trouble here
understanding the concept of doing reports
and then not really having any follow-ups
done. Although I realize that MLASs are
supposed to ask questions and make sure
that the government is accountable to
moving forward, but what | would like to
know is who initially is supposed to be
putting forward all of the
recommendations.

This morning | have been hearing that there
haven’t been any follow-ups done and I’m
just questioning now, if that is going to
continue on, who has the right to make sure
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that follow-ups are done so that we can
keep moving on issues that are being
brought before us by the Privacy
Commissioner. Thank you, Mr. Chairman.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I’m not sure there was a
question there, but I would make a
comment on that comment.

I have to admit to some frustration in terms
of some of the recommendations that |
have made in my annual reports have been
made in each and every one of my 11
reports to this Legislative Assembly. In
particular, dealing with municipalities is
one of them and, perhaps more
importantly, oversight over privacy
breaches is another one. It’s frustrating
from my perspective, and I almost feel like
maybe you should move on and quit
making the same recommendations over
and over and over again.

That said, in fact, | just about didn’t put
those recommendations in this year, but |
thought, you know what, these are really
important and | have dropped others. So
now I’m going to concentrate on these two
in particular. You can expect in each and
every one of my annual reports from this
point on to see the same two
recommendations until something changes.
Thank you.

Chairman: Thank you. Mr. Ningeongan.

Mr. Ningeongan: Thank you, Mr.
Chairman. Thank you for the response. |
sort of knew that | was going to get that
kind of response based on the last four or
five points that the Privacy Commissioner
made in her opening statement. I’m trying
to focus in on the areas of excuses that can
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be used by this government. The expense is
part of it very much so today.

When we present accountability, we have
to be seen to be able to follow up on issues
that are being brought up or being
recommended. So | was just having a little
trouble this morning trying to grasp as to
who should really be initiating these and
then as Regular Members, how can we
become best instruments in making sure
that these are very abiding. Individuals in
Nunavut really ought to know. Has the
government started moving forward on
them?

It’s just a statement. Thank you, Mr.
Chairman.

Chairman: Thank you. Mr. Elliott.

Mr. Elliott: Thank you, Mr. Chairman.
With your response to the last question or
comments, it brings me back to the health
records. Privacy oversight seems to be your
biggest frustration now, without an
electronic record keeping of our health
records and then the Government of
Nunavut not making any move on it.

In March of this year, when the Standing
Committee made its recommendations to
the Government of Nunavut, the
government replied. When we’re talking
about an electronic health record system,
they had said that they wanted to wait until
the electronic health record system is
operational, and then it “will be in a
position to develop functional and effective
health-specific privacy legislation that
would apply to both paper and electronic
records. The GN will be looking at the
legislation enacted in and under
development by other jurisdictions,
particularly the other two territories, for
guidance.”
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Again, if this is the frustration you have,
then do you foresee that we will have some
legitimate problems and errors with this
system that they are proposing to come up
with? Thank you.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I’m not a legislator, | don’t
know how things are normally done, but to
me the legislation should be there first, the
policies, the intentions, and then you would
develop your system around that. In this
case, it sounds like the system is being
developed first and then legislation will be
developed after that to fit in. To me, that is
not the way it should be done.

That said, again, | came away from my
meeting yesterday with the health officials
feeling much better about the policy
directives that they are using to create the
system. | think it’s going to be a good
system. They are not convinced, | don’t
think, that legislation is necessary and it
may not be. Again | am not a legislator, but
the fact that every other jurisdiction in
Canada feels that it is necessary makes me
wonder why it wouldn’t be necessary here.

I’m almost of two minds because | am
quite confident that the system that is being
developed is going to be a good one and
it’s going to be privacy protective, but it’s
going to be privacy protective because the
people who are in the positions now are
going to create it that way. It’s going to be
based on policies, however, not on
legislation, and that concerns me.

Chairman: Thank you. Mr. Elliott.
Mr. Elliott: Thank you, Mr. Chairman. It

almost sounds like they will put the system
in place, have it running, and then think
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about doing the legislation. From what
you’re saying, it sounds like they might not
actually include the legislation as
something as a priority. If that’s the case,
will this be in your next report to us? Will
that be a recommendation that you will be
putting in there, that legislation should be
created to govern the oversight of this
system? Thank you.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. That’s another one of the ones
that you’re going to see again. | have made
that recommendation in the last several
annual reports, but I can’t remember
exactly how many. I think, though, with
my meeting yesterday with the department
officials, that a communications door has
been opened as well. So | anticipate, and |
hope that in the next year, they and I will
continue that discussion that we started
yesterday. Perhaps | will have better news
by next year at this time. It’s always good
to open those doors.

Chairman: Thank you. Mr. Elliott.

Mr. Elliott: Thank you, Mr. Chairman.
With what Mr. Ningeongan was saying and
with what the Privacy Commissioner is
saying in terms of having the government
act on some of these recommendations and
move forward, it sounds like there is
frustration on your part and then questions
on our part on how to move the
government forward to act on different
recommendations. Do you think the idea of
either an ombudsman or whistle-blower
legislation would actually help move these
things forward? Thank you.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
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Chairman. I’m not even sure how to
answer that question. I’m not sure that
whistle-blower legislation is of relevance
here, ombudsman legislation perhaps. As
you know, my role is an [ombudsperson]
type role. | make recommendations but the
focus of my attention is narrow; it’s on
access and privacy issues. There are a lot of
other issues in government that people
have with government that | don’t address
as Information and Privacy Commissioner.

Would the creation of an ombudsman role
or an ombudsman for the territory change
the direction that the Department of Health
is taking on this issue? I don’t think so. |
think I’m probably poised to do that better
than somebody new coming in the door
would be, and | intend to continue to work
on them to make sure that Nunavut gets the
best system possible with the best privacy
protection as possible. Thank you.

Chairman: Thank you. Mr. Elliott.

Mr. Elliott: Thank you, Mr. Chairman.
Thank you for the response. We had the
same sort of thing yesterday when the
Languages Commissioner was here. She
had recommendations that stretched back
ten years and different things that hadn’t
been acted upon. Now we have the Privacy
Commissioner in front of us with the same
frustration in terms of things not being
acted upon by the government.

What other actions can we take to force the
government to act upon these
recommendations so that you don’t have to
continue to always reprint the same
recommendations year after year? Thank
you.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
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Chairman. I can think of a lot of answers to
that. | don’t know the answer; I simply
don’t know the answer. The fact of the
matter is that, | suppose as an individuall, |
would say this government has a lot of
things on its plate and priorities have to be
given, and | understand that. We are now
10 years into this government, however,
and it’s time to start looking at some of the
things that have been left behind because of
other priorities, | suppose. Thank you.

Chairman: Thank you. Mr. Ningeongan.

Mr. Ningeongan: Thank you, Mr.
Chairman. The GN’s 2008-09 annual
report on the administration of the Access
to Information and Protection of Privacy
Act indicated that all of the requests
submitted to the government were made in
English or French. In your view, how can
your office and the government help
unilingual Inuktitut speakers living in
smaller communities to become more
aware of their rights under the legislation?
(interpretation) Thank you, Mr. Chairman.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. One of the things that | have
committed to do, which frankly | have
failed to do to date and that’s on me, is to
create some pamphlets in the official
languages of this jurisdiction that outline
exactly those things: who I am, what | do,
and how you get a hold of me, or how you
get a hold of the ATIPP coordinators for
the departments. | still intend to do that.

The nature of my contract is I’m a part-
time part-timer, so time is a problem
sometimes in getting those sorts of things
out the door. | address everything that
comes in my office, when it comes in my
office, how it comes in my office, in a
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timely manner. 1t’s difficult, in light of the
way my office is constructed, to be
proactive and that’s on me. I’m trying to do
a better job, but I will commit to you today
that that would be a priority for next year.
Thank you.

Chairman: Thank you. Mr. Ningeongan.

Mr. Ningeongan: Thank you, Mr.
Chairman. Bigger centres like 1galuit,
Rankin Inlet, or Cambridge Bay may have
more access to information, but when you
start to go into smaller communities, you
are some light years away from having any
kind of access to these types of
information.

So, therefore, 1 would like to ask the
Privacy Commissioner if, at some point... .
This is my recommendation at this time: to
be able to maybe create some brochures so
that unilingual members can be provided in
the smaller communities. If that can be
done, you can maybe provide those to our
constituency offices. (interpretation) Thank
you, Mr. Chairman.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. As | say, I will commit to you
today that that will be a priority for me for
this year. Thank you.

Chairman: Thank you. Mr. Elliott.

Mr. Elliott: Thank you, Mr. Chairman.
With some of the talk, you have been
mentioning priorities and whatnot. | know,
for your position, you are working on an as
needed and when needed basis contract to
date. Do you feel, in terms of the growth of
the territory and your position, that a full-
time Information and Privacy
Commissioner is needed and have its own
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budget at this point or is it fine running the
way it is? Thank you.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Thank you for asking that
question because | have been thinking
about it a lot over the last couple of years.
If you look at my last two annual reports,
you would say, “Well, there have been five
files opened in each of the last two years.
Really, is there any need for an expansion
of the office?” It doesn’t seem like five
requests would merit that.

That said, the year before that, we had
something like 36. That was a really
difficult year. The way that my office is
constructed right now is based on an as
needed, when needed, and it doesn’t give
me the time | need to do anything
proactive. It doesn’t give me the
opportunity to do the kind of public
outreach that I would really like to do
because I react to things and I’'m not
proactive.

Some of my counterparts across the
country at the larger jurisdictions have
sections in their office, entire staff in their
office who are dedicated to public
education. I don’t have that. | mean it’s the
reality, it’s a small jurisdiction, and I can’t
expect to have that.

I think that the office would benefit by
having more structure as needed. A full-
time position, | don’t think you could
justify a full-time position, if I’'m being
honest. | don’t think we are there yet, but if
it were to be made, for example, a half-time
position with a salary and support staff...
it’s one of those things if you generate
more interest, you will get more business.
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So if it were a half-time position and | got
to do that proactive kind of stuff that |
would like to do, talking to the kids in the
school and working on privacy issues, the
privacy issues could easily take up all day,
every day just trying to keep with up with
the changes in privacy issues.

But even with the half-time position, I
could create enough knowledge and buzz,
shall we say, out there and understanding
of the system. | think that it would
probably evolve fairly quickly from there
into a full-time position. It is what you
make of it. That is what this position is.
There are those who are always going to be
knowledgeable and asking for the
information. Journalists do that a lot.

Another source of work for me is
employees of the Government of Nunavut
who know the Act exists, who have some
sort of beef, who want to dig a little deeper
because they know the system. It’s the
ordinary person on the street, the other
people who don’t have that background,
who won’t have that background and won’t
have that knowledge unless somebody
gives it to them that | would like to reach.

I’m giving you a very long answer to a
question, and | suppose that says that it is
an office that needs to be looked at. We
need to find a way to make this office more
proactive and | can’t see that happening as
long as it’s an as is and when needed type
of position. So | would like to see some
evolution, yes, absolutely. Full time? No, it
doesn’t merit full time at this point. Thank
you.

Chairman: Thank you. I have no more
names on the list. Ms. Bengts, do you have
any closing comments?

Ms. Keenan Bengts: Thank you, Mr.
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Chairman. Just to say “thank you” once
again for hearing me out and letting me
express my frustrations.

That said | want to reiterate that I think the
Government of Nunavut is doing a really
good job in meeting the expectations and
the intentions of the Access to Information
and Protection of Privacy Act. The ATIPP
coordinators that you have working for you
are very diligent, they do their jobs and
they do their jobs well, they are interested,
and they understand. I think that, above all,
is what you should take away from today.
Thank you.

Chairman: Thank you. I would like to
thank Ms. Bengts for appearing at the
hearing and we look forward to seeing you
next year again, and hopefully some of
those recommendations will be taken care
of.

Members, this brings us to the end of our
hearing this week. We will see each other
again at the start of the next session this
month. Thank you.

>>Committee adjourned at 10:35
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