Standing Committee on Oversight of
Government Operations and Public
Accounts Review of the Annual Report
of the Information and Privacy
Commissioner of Nunavut to the
Legislative Assembly of Nunavut
Igaluit, Nunavut
October 1, 2009

Members Present:
James Arvaluk, Chair
Fred Schell, Co-Chair
Moses Aupaluktuq
Ron Elliott

Johnny Ningeongan
John Ningark

Paul Okalik

Enuk Pauloosie

Allan Rumbolt

Staff Members:
Alex Baldwin
Stephen Innuksuk

Interpreters:

Leetia Janes

Mary Nashook
Blandina Tulugarjuk

Witnesses:
Elaine Keenan Bengts, Information and
Privacy Commissioner of Nunavut

>>Committee commenced at 13:31
Chairman (Mr. Arvaluk)(interpretation):
Good afternoon. Welcome. Before we
begin, 1 would like to ask Mr. Ningark to
say the opening prayer.

>>Prayer

Chairman (interpretation): Thank you, Mr.

Ningark. Please take a look at the agenda.
Do Members agree to adopt the agenda?
(interpretation ends) Agreed?
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Some Members: Agreed.

Chairman (interpretation): Thank you.
(interpretation ends) Good afternoon. |
would like to welcome everyone here to the
meeting of the Legislative Assembly’s
Standing Committee on Oversight of
Government Operations and Public
Accounts.

We are here on the occasion for the
presentation of the most recent annual
report of the Information and Privacy
Commissioner of Nunavut, Ms. Elaine
Keenan Bengts.

The timing of this hearing is quite fitting
because this is Canada’s fourth annual
Right to Know Week, which reflects an
international effort to raise awareness of
people’s rights to access government
information.

The Standing Committee notes that
government departments and other public
bodies are becoming more reliant on
electronic means of communication. This
poses challenges in maintaining
appropriate levels of privacy.

Around the world, growing numbers of
individuals, including Nunavummiut, are
using electronic social networking sites,
such as Facebook and Bebo. As a result of
the increased use of electronic media on a
daily basis, people are becoming more
aware of privacy issues.

As an independent officer of the
Legislative Assembly, the Information and
Privacy Commissioner is required to
prepare and submit an annual report to the
Legislative Assembly.

Her most recent annual report was tabled in
the House in June of this year.
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The Access to Information and Protection
of Privacy Act was created to fulfill two
broad goals - to ensure that the public has
access to government information while
preventing the unauthorized use or
disclosure of personal information held by
government departments and other public
bodies. The Information and Privacy
Commissioner plays an important role in
maintaining this balance.

In addition to providing independent
reviews of decisions made by public bodies
with respect to requests made under the
Act, the Information and Privacy
Commissioner may offer formal comments
on proposed legislation, as well as
providing public education on the Act.

Ms. Elaine Keenan Bengts was appointed
as Nunavut’s first Information and Privacy
Commissioner in 1999. She was
reappointed in the fall of 2004 for a second
five-year term.

I would also like to note for the record that
she has served as the Information and
Privacy Commissioner of the Northwest
Territories since 1996, when the Act
originally came into effect.

Since her appointment, the Information and
Privacy Commissioner has submitted a
total of ten annual reports to the Legislative
Assembly of Nunavut. In each annual
report, she has submitted a number of
recommendations for the Legislative
Assembly to consider.

In recent years, the GN has tabled its
response to her report and
recommendations. While there has been
progress on some of the recommendations,
the Standing Committee notes that in
previous years, there has not been any
action in other areas, such as amending the
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Act to allow the Information and Privacy
Commissioner clear authority to investigate
privacy breaches.

In addition, the Standing Committee is
aware that the Information and Privacy
Commissioner has brought attention to the
need for a complete legislative review of
the Act.

This week’s hearing provides the
opportunity for the Information and
Privacy Commissioner’s observations,
concerns, and recommendations to be
discussed in public.

The Members of the Standing Committee
look forward to a productive exchange
today with the Information and Privacy
Commissioner. In keeping with
parliamentary practice, the Standing
Committee anticipates reporting back to the
Legislative Assembly with its findings and
recommendations. Under the Rules of the
Legislative Assembly, the government is
required to table a formal response within
120 days of the presentation of our report.

With that, | will again welcome the
Information and Privacy Commissioner to
our hearing and invite her to make her
opening statement. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I thank you all for having me
here today. | have to say right from the get-
go that | appeared before the Legislative
Committee in the Northwest Territories last
week and | had three people in attendance.
So I’'m very pleased to see a few more of
you here, it shows a little bit more interest
than what I’m getting in the Northwest
Territories for the work that | do. Thank
you.

I thank you for giving me this opportunity
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to meet with you today and to share with
you some of the highlights actually of two
reports, my 2007-08 and 2008-09 annual
reports.

As you all know, the Access to Information
and Protection of Privacy Act has two
separate and distinct purposes. The first
purpose is to encourage free and open
access to government records, which is a
cornerstone of democratic government. The
second purpose is to protect, as far as
possible, the information which the
government holds about our personal lives.

These two concepts are not always easy to
reconcile but both are important and it is
important to find that balance between the
two concepts. In fact, these dual goals are
so important that the Supreme Court of
Canada has held that access and privacy
information legislation is quasi-
constitutional in nature. Why is this
legislation so important?

Although sometimes we may not think so,
we are privileged to live in a society which
respects individual rights and allows us
each to participate in the government of the
state to whatever degree we individually
choose to participate. Not everyone in the
world is so lucky.

There are many places in the world where
governments are not so benign, or so open,
or participatory - Afghanistan, China,
WWII Germany, to name but a few. None
of us here want to live under a repressive or
dictatorial regime. That could never
happen, you say, not here. But unless we
protect what we have and nurture it, it is
indeed possible.

We need look no further than many of the
steps taken in Britain, the United States,
and indeed Canada, all democratic and
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open states, in the name of security
following the terrorist attacks of 9/11. We
now have no-fly lists in each of these
countries. These are lists compiled with
information from secret and clandestine
sources based on unpublished and
unknown criteria which dictate whether or
not you, as an individual, will be allowed
to get on a plane and fly from one place to
another.

Once you find your name on the list, there
IS no mechanism to find out why or how
your name appeared on it in the first place,
no way to challenge its inclusion or apply
to have it removed. It could be that you
simply have the misfortune of having the
same name or a name similar to someone
else whose name is on the list. It will
remain on the list until they, whoever they
might be, decide to take it off.

Even the late Senator Ted Kennedy found
himself having trouble in airports because
his name or someone with a name similar
to his was on the US no-fly list.

Just last week, | was reading an article in
the Globe and Mail talking about our
Canadian federal government’s use of
security certificates. These certificates have
been relied on since the 1980s as a means
to deal with foreign spies and alleged
terrorists. Under this program, federal
Ministers sign off on a certificate after
viewing secret CSIS information. This
certificate then allows officials to
immediately jail and hold individuals
without charge and without bail for
indefinite periods of time.

The “intelligence” used to do this is
disclosed to judges in closed court but
never fully revealed to the accused, drawn
as it usually is from secret agents and
wiretaps, sometimes placed within Canada
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but also frequently loaned from foreign
governments on condition that the source
be kept secret.

Recent court ordered revelations have
revealed, however, that CSIS has often
been less than completely honest when
presenting the intelligence to the Ministers
involved and that they have often buried
information from its own dubious sources
and repeated evidence from US allies
whose information has come from harsh,
perhaps illegal interrogations of suspected
terrorists.

The secrecy which shrouds the process and
the lack of oversight allows the use of such
dubious information to determine the fate
of individuals who often are not given the
opportunity to defend themselves. This is
what happens when governments are given
the ability to govern in a vacuum, without
oversight or accountability. Even actions
taken with the best of intentions can have
serious negative consequences.

What must we learn from this? My
colleague, Frank Work, who is the
Information and Privacy Commissioner of
Alberta, suggests the following lessons:

1. The right of access to information is
precious. No government should
ever oppose it or impede it on the
basis that it is too expensive, too
time consuming or that only the
trouble makers use it.

2. Accountable governments are better
governments.

3. The right to privacy is precious.
There must be limits on what the
state is allowed to know about us,
even in the name of security. Every
state has its ideology and if it has
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the means, a state will tend to
defend itself against its perceived
enemies from within or without.

4. Itis never ever a question of “What
have you got to hide?” It should
always be a question of “Why they
need to know?”

5. Mr. Frank says a lesson we should
learn is well-intentioned people can
do bad things.

The importance of the Access to
Information and Protection of Privacy Act
is that it gives us a way to scrutinize
government and help to prevent the abuse
of power.

In the words of Mahatma Gandhi: There is
no human institution but has its dangers.
The greater the institution the greater the
chances of abuse. Democracy is a great
institution and, therefore, it is liable to be
greatly abused. The remedy, therefore, is
not avoidance of democracy but reduction
of the possibility of abuse to a minimum.

This is the goal of access and privacy
legislation.

The consistent message that | have always
given in my annual reports has been that
the Government of Nunavut must strive to
establish a corporate culture which
encourages both access to information and
the careful protection of personal
information.

If the politicians and the senior members of
the bureaucracy are afraid of openness, that
fear will translate to the rest of the
department or government and there will be
a corporate culture of secrecy. If the
corporate culture at the top is one of
openness, the rest of the bureaucracy will
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follow. Corporate culture is a top-down
thing, not a bottom up one. There has to be
buy in from the senior members of the
organization in order for the organization
as a whole to have the same mindset.

It is my pleasant observation that public
bodies in Nunavut do appear to have a
positive corporate culture as far as the
Access to Information and Protection of
Privacy Act is concerned. | would like to
take this opportunity to acknowledge that
and to commend the leadership that creates
this culture.

It is clear that the ATIPP coordinators |
have worked with in Nunavut are all well
trained and diligent in the execution of
their duties under the Act. Not only do |
commend the government for this positive
approach, but I encourage you, as the
elected representatives of the people, to
continue to promote this culture of
openness. That having been said, I should
also say that there’s always room for
improvement.

In 2007-08, we had a very busy year both
in my office and for the ATIPP
coordinators within government,
particularly two or three departments. In
that fiscal year, | personally opened 35 new
files. Of these,

e 17 were requests for review with
respect to an access to information
matter

e two were a request to review the
fees that had been imposed with
respect to an access issue

e one was a request for review of an
alleged breach of privacy

e seven were requests that | lay
charges pursuant to section 59 of
the Act against public bodies for
perceived failures of those public
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bodies to comply with my requests

e two were requests from government
agencies for comment on various
issues

e 0ne was a request to review a
department’s refusal of correct
personal information, and

e five related to other matters that did
not involve review
recommendations.

Most of those were in the health area.

That year, 2007-08, was an unusually busy
year with one individual responsible for the
bulk of the work which was done. In that
year, | wrote 16 review recommendations.
In contrast, in 2008-09, | opened only five
files. Of those, three were requests for
review of access issues, one was a privacy
complaint, and one was a request for input
on a government initiative.

In the last fiscal year, | issued five review
recommendations. | should note that my
annual report actually says that I did only
four review recommendations. But in
preparing for this hearing, it became
apparent that | had, for some reason,
missed one that | had made in late March
of this year. I will include a synopsis of
that recommendation with my next annual
report.

Without exception, the recommendations
which I have made in my reports in both
fiscal years were either accepted in full or
in part. Where the recommendations were
accepted only in part, those
recommendations, | think, were more
focused on policy changes and larger issues
than on the now access issue itself and
because they were policy issues, more
difficult to implement.

One of the more interesting matters that |
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dealt with was a privacy complaint made
by an individual from a small community.
The complainant in this case was a
customer of a particular government
agency. As is always the case in small
communties, there were certain rivalries
and discordant relationships and the
complainant was on less than friendly
terms with one of the employees of the
government agency.

The complainant was convinced that gossip
and talk in the community about her had
originated from her rival and had been
disclosed by the employee contrary to the
Act. Although it was not possible in this
case to confirm that the employee was the
source of the community gossip or whether
the source of the information was even the
public body at all, the case did point out the
difficulty that we have with small
communities and the government’s
obligation to ensure that its employees
maintain confidentiality.

Human nature compels us to gossip. The
Government of Nunavut must be diligent in
ensuring that government employees are
well trained in their obligations not to
disclose personal information which they
receive in the course of their employment
to anyone else, even when the temptation
to do so is great.

I would also like to comment on another of
the review matters which came before me
and this, in fact, is the one that I did not
report on in my annual report which was
issued in March of this year. This matter
involved the exchange of emails by
employees in different departments through
the Government of Nunavut’s email
system.

The emails involved what seemed to be
some casual speculation on the possible
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outcome of the last election in this
jurisdiction. A member of the press
requested a copy of that email exchange,
but the public body took the position that it
was personal information and that its
disclosure would be an unreasonable
invasion of the privacy of the employees
concerned.

In completing my review, | concluded that
the information contained in the email was
not personal information because of the
context and the subject matter of the
correspondence. Furthermore, | found that
even if | was wrong in coming to that
conclusion, and some of the contents might
be considered to be personal information, it
was not the kind of information which
would result in an unreasonable invasion of
privacy if disclosed.

This may well have been one of the most
important review recommendations | have
done to date in either the Northwest
Territories or Nunavut because it points out
some of the concerns about how email is
being used and quite frankly, abused as a
means of communication.

Although the collective bargainning
agreement may allow employees to use the
government email system for personal
communications, employees must know
that if they choose to do that, those emails
are subject to an access to information
request and they may, as a result, be open
to public scrutiny, depending on the subject
matter and other circumstances in which
the email is sent.

Although, in this case, the content of the
emails was, quite frankly, relatively
benign, the consequences were significant
and there is a lesson to be learned for all
employees. Use government email for
personal communications at your own peril
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and know that it is not private and may be
subject to public scrutiny.

As many of you may know, one of my
biggest concerns over the years has been
the way in which the Government of
Nunavut communicates generally. So much
business is done by email and there are few
efforts made to ensure privacy in those
emails. | understand the need to rely on
email, but fax machines are also very
effective and efficient, they do not carry
nearly the same level of risk.

When dealing in particular with the
personal information of citizens or other
information which the Act protects from
disclosure, either extra security measures
must be used for electronic exchanges or
the exchanges. should be done by other
means. There’s still paper, we do have

paper.

Once again | would like to take this
opportunity to encourage the Government
of Nunavut to amend the Access to
Information and Protection of Privacy Act
to include some formal mechanism to deal
with privacy complaints.

As | have noted in my annual reports and in
previous appearances before this
Committee, although the Act provides for a
review process when the issue is an access
to information matter, there is no such
mechanism to consider or investigate
privacy complaints. Although rules are
articulated in the Act about the way
government can collect, use, and disclose
personal information, there is no way to
enforce those provisions or address issues
that arise.

More and more of the correspondence |
receive is about breaches of privacy and
there has to be an effective way to redress

ATba AN 0¢ b oAC,P>I*a ‘o™ *o®.
LRLLdS b \>Y*LJS DND>LSbC>N<C
NNGod® ADP*a CAC b>pLoNC

>N dadA*andbLe <L b**Ja >N L
<L PPdIA®a0C bPLPeC>cP*aLE
PrePeCP>ro<LE,

Ard<s? sbDALLNDLEY, Ac™LC
APLOPT<LASHCDYS <5GJo dodsDa CAL®
0a.2¢ LRLI*NC DNPLbCHNI LY *LE.
ArAoHde A<D sbn>ybde
DA®CGHLLLC <L SboIse/L /<> L C
b>*Ja Sa*NC S \DLedse<bIC

L APBC HLBLEPLLC LDASCH'YAPNO®.
DPALOI*L o h>Yde NNGSbeC>Noe
DPCP> o, PP<doc AebibdPN¢C
NN®bob IONHY<IPaSTHLC A< “ N,
<L Donda* o ehDLLC

< CadA*andc*.oC

Ao ]d9<C, AD]®Ile A obC*L.oc
DGHLIBLE DNLAN® A BN DR HeGC
QPN DNLPNE LLNJS N>PLDC
DN®CPSda e, SdeJbbeae <o Y >Ng®
LDASCACL*<Na® <X 0 ®p//LNeC
SonLNDLPdE CDSeISheC>No<IPNe DR HeG<
DASC®HIC CPeIIC, Q<L

> NC>LSoNe.

L*a®dC DSbeb*aPL YL AdSbSo®o
LRLIC a2 bI*N®IPL 5NC
GPPLeC>SIHJ IDA%a bR o T®
DP/P<IPNS0C <> S>HNo5C

beda ®Icno T Ll

Ao Lo<s L AcCn DAL
Acd/®Csd= N b o%® bLMyD>Y*asL+LC
D>ea<5NC b*Ya ®Ia®.

CALP DSb>IsbD>LbPC CSGJCLe>NC
Dobb¥Mo <L bNLNGEC
N*U_o<bCCc P>Sa G, Lclse
SPrsPYea NS L o< N Hd DA Sbsase
DNLPNT® APSNDNCY, <SePe/Ldshes L c
Sb.o% AALNSO/DPNDo<SLUC DRRHAGC
SHD>ANSC >IN LC b*Ja Do
D>eg<_5NSb®Dsb®eN5d. Lcle
DSHD>YP>ILL LN N Shose LRLbdC
od/NDL MLC, <DP*aSL*LC <L

13




these complaints. It, in my opinion, is of
urgent concern and should be addressed as
soon as possible. In fact, | believe that at
this point, Nunavut is now the only
jurisdiction, except for the Yukon, that
does not provide a means of policing
privacy matters.

In closing, | would just like to take this
opportunity to announce that in the very
near future, all of the review
recommendations that | have made since
taking this post will be available online
through CanLlIl. This is a legal resource
site which provides access to legislation,
court decisions, and tribunal decisions from
across the country.

I have recently completed the upload of all
recommendations which have been made in
the Northwest Territories since | first began
this job in that territory and | have now
begun the process to do the same for those
recommendations that | have made in
Nunavut. This should make it easier for
those tasked with administering the Act to
see how it has been interpreted and
therefore, make it easier to apply
consistently.

Finally, I would like to thank the
Committee for inviting me to appear before
it this week in particular, which is, as has
been mentioned, Canada’s fourth
celebration of the Right to Know Week.

Internationally, Right To Know Day began
on September 28, 2002, in Sofia, Bulgaria
at an international meeting of access to
information advocates who proposed that a
day be dedicated to the promotion of
freedom of information worldwide.

The goal of RTK, or Right to Know Day, is
to raise global awareness of individuals’
right to access government information and
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to promote access to information as a
fundamental human right.

Since 2002, the popularity and scope of
RTK day has grown immensely and
celebratons now include more than 60 non-
governmental organizations and
information commissions and
commissioners. The Right To Know Day is
now celebrated in over 40 nations
worldwide. It is, | think, therefore fitting
that | am appearing before you this week.

I would like to once again thank you for the
opportunity to be here on such a beautiful
day here in Igaluit. It is not nearly so nice
in Yellowknife and | would rather be here.
Thank you.

Chairman: Thank you. I would like to
maybe open to general comments and
questions before break and then we will go
to the report itself after. With that, | have
Moses Aupaluktug.

Mr. Aupaluktug: Thank you, Mr.
Chairman. I thank my colleagues. | also
thank Ms. Elaine Keenan Bengts for her
presentation.

I can say this is honestly a sense of fresh
air in the sense of an idea that people in
Nunavut can feel a sense of security and
with that, a sense of identity. With a lot of
community knowledge as well as
information, people don’t know the
difference of privacy as well as having
access to information. So | look forward to
these proceedings.

| welcome your opening comments. | was
very impressed to see that you highlighted
on page 2 of your opening comments, in
the middle of the paragraph, you said, “The
‘intelligence’ used to do this is disclosed to
judges in closed court but never fully

0aQSNT>SbNPLE.

DGLLe SbDALSHCPHNShSTNJC > 5>*LC
SN NYCDLLS oo S0 Yo Sl
PedIA%QC AobC*LC DNLPNSIN*NC
LRLb*o® AY*an<bSH<GeN

alMA*Q Y% L NpLNCYgS[C DNLENg®
<ADA%abPa St CLA* oc e/
ADS%BNNLot A¥*a >N bCxILLE.

CAL®*LC 2002-To®
SO>ALYD>®<L<IDA%QSLE <L

Qe RECIDA*Q® I SHD>ALPShSTLYC
D> 5*LC AP®<L<IDA*QSLE <L
SgAdAsbNMe<eOC 60 DLCELAc®DC
LRLPE*NDC bINSHNNC L DNPNCnNE
bIra\*N</blrZat. Sb>ALPSHTNJC D 5%
SIANACDSbECe>e 40 P LCo oa <o
SN TD>bNPo. AALPYSce, CALALLS,
AbP>AS®ILADD® QLLac H<Sa™L

Aa <P’ N0 L&Y 6P Gl
D>abbn D5 5L,

Sgbeal® CLaJ%aGL P cN<P>NHd
ASb %o, /NP S NLLE b 5q A CRR
CLo>LPL2L. sdval™.

AP/<RPCSe (ONNNJO): Sdr2al®. ALLSh
LDAPLS5J aNse DSh>/PNDIA%q S of
PondcD>*NoNea. LALMNJC

PP Sodc®<2C, Pabblc
SPrSPQ o <Ie>Jc PJS*LPC. PY <ID>< obDse,

AP< 58D (ONNNYO): Sdbal®, Ab/RPC®,
SgLeQ <D LLeD>ND>SbNbb <Ll ¢
™ ACA® Pa® <A™ DobbcDSLE KeNegeC,

D>bPra ¥+ Ca <bA<b DNPMa DL C
APLPYDNC 00 2 CAL*a

CCrQ AL TC ASAJAJ* oo
AT o Sb>ALCNSONC Pa Do aC. > o®IC
0a.c®o SbP>ALLLC DNGENSINSH>SLC,
SoD>ALYMLLC b DNCDYdSbsa* Mo C
<AL NPCHLALSH* NS, bNLoS.of

SPca. s>,

<AL DPAMN®COPYMC aba ATYebDLAC
LALSe 2-T€ Dobbe<dny®o¢ CblLo SPN<lo
D>Sb®bP>LAC, CAPI ¢ DN HNC
IDBCPLNAEE A®H®IANNIC N*ePCDAC

15




revealed to the accused, drawn as it usually
is from secret agents and wiretaps...” and
in addition to that, “on the condition that
the source be kept secret.”

At the end of the paragraph, the sentence
reads, “The secrecy which shrouds the
process and the lack of oversight allows the
use of such dubious information to
determine the fate of individuals who often
are not given the opportunity to defend
themselves.”

The one thing | liked about all of this is
that the last paragraph, on page 2, reads,
“This is what happens when governments
are given the ability to govern in a vacuum,
without oversight or accountability. Even
actions taken with the best of intentions can
have serious negative consequences.”

The reason why this strikes me is because |
was approached by some community
members that raised a notion in the
community bulletin board that the RCMP
detachment had put out a public notice
calling for intelligence volunteers. Now,
good, private people feel as if their daily
livelihood is under a microscope.

On page 3, point number three, you write,
“The right to privacy is precious. There
must be limits on what the state is allowed
to know about us, even in the name of
security. Every state has its ideology and if
it has the means, a state will tend to defend
itself against its perceived enemies from
within or without.”

I like quotes and | was really glad to see
this one quote from Mahatma Gandhi. The
last one you said was, “The remedy
therefore is not avoidance of democracy
but reduction of the possibility of abuse to
a minimum.” Thank you for sharing this.

PP<lo ASbI®C>YIC NePC>Leq M D5,
CAPI AGLONIDPAC G <<D5 baCl
CAPI< b*Ua eDNCP>*M*an <SbA%LLC.

dCo Chao, bda e, bJa oNeNse
Ced< CINSN<*a*MLC

a DEN®IANTNL=Q SN CACI<
AGPNTHPNCHYQ *MLC Ao

NS ON,

C*a APPEN®CS LALT 2-TC DSpse/LLLC
AL*a AccSbeCOC LRLEIC ALl o

> a Gl aPN®IANDEME 5N,
CAP] D> CPNC ADCNIrC

A b HeN 5N g ¢ JorPedse
LSbPeISpP>q ML C,

C*a AYNMod Cdlbd oa bN* o
DLECDP>®/LUL CAL*a N®PNcD>/LLC
<& P*d¢ Ao® 0t Cd*N\Pod®Ioc CAPIJ
b>rlLoedd BRN* o bCLD>SCC.
A0dNDC Ao NARAC A5 Cd*acc PSLC
ASP*NC Cd*aeCDPINC Sb>CLE,

LALSe AMUE*L2ar, ALE*LE DSb>/n/LYAC
b>*Ja D¢ NJIeCHa*NC b 50
*gSaSLC CLbdo*L> Cbbdo™Loo
SOD>ALDCCACY N SbSHNE LRLYI of
ECSQGO®LE, Codd AFLPYD>LE DP* P
LRLEIC AL a® N> Sa<SLC

Csebbda *LC AT PG> Jc CoC
AT T,

CAI DSbDYAL D> DI ADPCNSeCS
LLENTE Db Coa AlLSe P a Sose
Coa ASNAL*NLLE AFLS®ACDYTC. SdY*al®,
D>sbD>Y N GCGANT.

16




As an elected official, these comments you
share will give Nunavummiut a sense of
security.

(interpretation) Because this is very
sensitive issue to Inuit, Nunavummiut
know how they should be living together.
As elected Members, we try to utilize Inuit
Qaujimajatugangit because that’s part of
the Inuit way of life, having good
relationships.

Sometimes Inuit hesitate to state something
and even though some people are making
complaints about them, they don’t know
where to go to. So therefore, I’m very
pleased and excited about the fact that we
will be educated about access to
information and privacy for Nunavummiut.
Thank you, Mr. Chairman.

Chairman (interpretation): Thank you
very much, Mr. Aupaluktug. (interpretation
ends) Would you like to respond to that, I
know it is mostly a statement at general
comments. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I always like it when | see lights
go on in people’s faces when | talk about
this. I’m very passionate about both access
to information and protection of privacy,
and I’m not always sure that I’m getting
through or that my message is being heard.
Thank you for your comments.

Chairman: Mr. Ningark.

Mr. Ningark: Thank you, Mr. Chairman. |
also thank Ms. Elaine Keenan for the
report. Although I have been in politics
back in 1989 in the NWT, longer than most
people like to think, I have yet to learn a lot
about what is privacy. What rights do we
have? What is right, what is privileged?
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Yes, people have a right to know, but |
think people should have the privilege to
know. The right, in my understanding, is a
very strong word. We have the Canadian
Charter of Rights. I respect that very much,
Mr. Chairman. But today, technology is
able to take pictures, observe, and see
what’s going on in the dark. That’s scary to
me, Mr. Chairman.

There are times when | walk into a public
restaurant and I’m wondering if the camera
is focusing on me. | walk into a restaurant,
I walk into a hotel, and I’m wondering if
the camera is pointing at me. | walk into
my new room, I’m still wondering what is
going on. Every time, madam, that | see
people with cell phones, handling cell
phones either in the middle of the street, in
the hospital, out in public places, or in a
private party, I’m wondering if someone is
not taking pictures of me.

Wiretapping back in the 1960s was beyond
my dreams. While wiretapping was
primitive, | can say that today, Madam
Commissioner. So do we have the right to
know? Of course, we do, but how many
rights do we have in the system? | do not
envy your job, I can say that for sure, I’ll
say that today and say that tomorrow.

Although I have been around longer than
most people, | stated earlier, “What is
right?” Well, I think new technology is
invading the rights of people, whether or
not you’re in public places. Today, | use a
satellite phone out camping sometimes by
myself. I’m wondering even to turn on the
satellite phone and phone my family back
home. Technology is so advanced, you
wonder if your rights are respected.

I think the Canadian Charter of Rights
needs to be updated. We have people
inventing different kinds and new ways of
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knowing what’s going on, like the satellites
out there. As long as you have a gadget,
every moment of your travel, although
you’re alone, will be tracked down to the
campsite. So | believe that the Canadian
Charter of Rights, although | respect it very
much, needs to be upgraded.

| stated earlier, | thank you for you
remarks, but I still need to be educated.
What are the rights of people? What’s
privacy and what is not? Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you, Mr.
Ningark. (interpretation ends) Ms. Bengts,
do you want to comment on that?

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I think you have hit the nail on
the head when you talk about the
juxtaposition of the right to access to
information and the right to privacy, and
that’s what this Act tries to balance.

The Act says that the government must
maintain the confidentiality of personal
information. In fact, it prohibits the
disclosure of personal information,
information about you, me, and our
neighbours, when that disclosure would be
an unreasonable invasion of that person’s
privacy. So there really is a balancing to be
done.

Some of the things that you have talked
about are way beyond government
surveillance; however, there are things that
are out there in the public. | don’t know if
this will give you any comfort or not, but |
can tell you that we’re far better off than
they are in Britain.

They say that every person in Britain is
videotaped at least once every 15 minutes
of every day, where they track where you
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drive your vehicle by the use of radio
frequency devices, where they track how
much garbage you throw out by radio
frequency devices, where they are creating,
god forbid, a list of every child in Britain
and categorizing them in terms of whether
or not they are likely to become
delinquents.

So Britain is not a place that | would like to
live and it’s not a place that | would like to
see us aspiring to.

| appreciate your concerns and | think
they’re very real, and | thank you for
expressing them because | think we should
all be concerned about them.

Chairman (interpretation): Thank you. Mr.
Okalik.

Mr. Okalik (interpretation): Thank you,
Mr. Chairman. | would like to ask a
question and | don’t believe it’s in your
opening remarks or in your annual reports.
I have a question in regard to the HIN1 flu
virus.

Here in the government, there have been a
number of updates on the total number of
H1N1 virus cases and every employee
within the government has a right to know.
It seems like just recently, which
communities had cases of the HIN1 virus
was kept secret.

Our employees had to travel to
communities on duty travel and they didn’t
know which communities had cases of the
H1N1 virus. The employees should have
the information in order to make a decision
on whether they would like to go a certain
community which has cases of the HIN1
Virus.

So this was a breach of the employees’
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rights when they weren’t given the
information on which communities have
H1N1 outbreaks. Each individual should
have the right to know which community is
affected so that they can make an informed
decision on whether they will go there.

Information on the HIN1 virus is
something that shouldn’t be kept
confidential. It’s not something that we
should be ashamed of and there are a lot of
communities out there that know right
away who was affected and who wasn’t,
and there were cases of people dying from
the HIN1 virus.

Again, fall is coming and there will be
more cases of people contracting the HIN1
virus. What can we do to make this
information public so that we can exercise
our rights? That is my question. Thank you,
Mr. Chairman.

Chairman (interpretation): Thank you, Mr.
Okalik. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. When we’re talking about health
information in particular, health
information, of course, is some of the most
sensitive personal information we will ever
have about ourselves. | am a little surprised
to hear that, frankly, because the name of a
community is not personal information, the
name of a community is general
information.

That having been said, | know that there
are a number of very small communities in
Nunavut. | suppose there is the question
about whether the disclosure of the fact that
a particular community has been hit hard
by the HIN1 virus will identify individuals
who have, in fact, been hit by the HIN1
virus. It’s a sensitive area.
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I don’t see any reason why it hasn’t come
to me as a question. Off the top of my
head, | can’t think of any reason why the
name of a community that has been hit by a
communicable health problem such as
H1N1 shouldn’t be named. I don’t know
what the policies are of the Department of
Health or why they have taken that
position.

All I can tell you is that from my
perspective as Information and Privacy
Commissioner, there is no reason not to
disclose the names of those communities.

Chairman: Thank you. Maybe that’s a
very good question to ask the Minister of
Health in the next session under what Act
that you are not doing that. Mr. Okalik.

Mr. Okalik (interpretation): Thank you,
Mr. Chairman. (interpretation ends) By the
time we get to our next session at the end
of November, it may be too late for a lot of
our constituents to prevent themselves from
catching the HIN1 virus.

So that’s why | think it’s timely that we get
some clarification as to what kind of veil
that they’re trying to hide this information
from because in my situation, | feel that the
people who we represent deserve to know
which communities may be a bit more
affected than others, where to avoid, so that
they have that choice and an informed
decision.

I’m not trying to figure out who has it or
whatnot, it’s just our employees and
constituents travel regularly to other
communities to work. They should know
that in some cases, it may be better for their
health, in particular for those who may be
vulnerable, to have the right to choose not
to go. So | feel that a clear direction is
needed so that we can have a healthier
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territory. (interpretation) Thank you, Mr.
Chairman.

Chairman: Thank you. Ms. Bengts, it’s
mostly a comment. Do you want to say
something on that?

Ms. Keenan Bengts: Again I’m not sure
what the Department of Health has decided
to do or why, so | would rather not
comment further than | have.

Chairman: Thank you. Are there any
general comments or questions? Mr.
Elliott.

Mr. Elliott: Actually, | have a couple of
comments | want to make, but I could
actually help answer the question that Mr.
Okalik had.

There was a meeting this morning at ten
o’clock for the pandemic meeting that we
were invited to, and that question came up
and it was actually answered. | don’t know
if this is the place or the forum to answer it,
but I could answer it. So | don’t know, Mr.
Chairman, if you could have a ruling on
that one.

Chairman: Mr. Elliott, did they say that?
Well, you’re on public television now. Can
you indicate whether they will make an
actual announcement that they may have
changed their concerns?

Mr. Elliott: Thank you, Mr. Chairman. It’s
interesting that this whole meeting is about
access to information and public
knowledge. Now, we’re kind of stuck,
aren’t we?
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Again, | think you’re taking the right
stance because you’re not a professional in

CLbdo L DPLJLIJC. (ONANJPEG-eDs®)
Sgheal®, AN RDCS,

AP/RPCSe (OLNNNJO): Sdval®, M <A™,
D>Sb>/PNIAQ D<K eb 5N 5.

Pa® <A™ OLANUO): sduoal™®, Ab/DCS,
A, SO, (oo <SbSa >+ nnbdC
ALS CAL*a AlLcDebSL* L oo

Ab/RPCSe (OLANJO): Sdyal™®, P> 1C
PYIA%Q S 0C DGHLNC JASINNAC? T5C
A€,

A< ORNNNUO): Dbl Sa<5D™
LSPegbA. C Dbcb<
AA®PINNAHDL L0 PP R AL,

D¢ se Do NCHeb>LC, Coa
JIASINNL D> >®I® PBLD>C D 50 > D %,
Abd< AR c<ILbdIPNa® bNLNNSHENHNe
Sdé_o. Ab/RPC®, ShoPs CL*a
AFLCDPNNLCQ®ADY o D>NPL*asL>Lbd,
DR HegC U,

AbYQPCSe (ORNMNUC): MC ALC<S,
DSbb>RE C ANPIGAS Loa

Ao APCPa<stb>R CAbJ<
DSb>/ALLDbEC B¢ S bNLoSbeNeoNe
LG ShoACDNNLD>OH>R?

Adcdc ONNNYO): Sdveal®, Ab/RPBC®,
DNDLNNE DA*a Do of

beUa seDNPy>rndsbea ™M o0 5 JG LYo C
D>Sb>IHGEC. A/<IJP*a AcDJa A?

P>A“C I

A, CALENSe <GsepyINcE,

23




speaking for the Department of Health and
I’m not speaking for the Department of
Health.

In our meeting this morning, what was said
was that the question came up and the exact
same question is why communities weren’t
mentioned in particular. It goes to the fact
that we were told this morning that none of
the communities across Canada were
announced and pointed out as to where the
H1N1 virus was happening.

The Government of Nunavut took the
stance of Health and Social Services to
follow the procedure that was followed
across Canada in terms of private
information are not released in that manner.
So they were just following what every
other jurisdiction across Canada was doing.

At the same time, the Deputy Minister said
that if the Minister wanted to change that
ruling and if the Premier was willing to
make that decision as well, then they would
do that. That’s the way it was left.

I don’t know if that answers the question
properly, but they were not getting into
naming communities or names. They had
also said that by the numbers that they had
and the number of people who had
contracted it, every community pretty well
has received the HIN1 virus.

Again | don’t claim to speak for the
Department of Health and Social Services.
Maybe if people would have attended the
meeting this morning, they would have
known this. At the same time, a letter to the
Minister might clear that up too. Thank
you, Mr. Chairman.

Chairman: Thank you. There is a
contradiction of information. | listened to
CBC and read some newspaper reports that
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the cities are named. In fact, particular
sections of provinces are named. | don’t
know where they get their information, or
lack of it, that we know exactly where they
are now and people talk about it.

So I think that there has to be better
measures to protect, like Paul Okalik said,
the interests of our small population, that
there has to be a better job on that. Mr.
Okalik, go ahead.

Mr. Okalik (interpretation): Thank you,
Mr. Chairman. (interpretation ends) I’m not
going to protect and defend anybody. I’'m
here to represent my constituents and the
well-being of my fellow Nunavummiut.
Perhaps if a lot of our constituents knew
where to avoid, we could have contained
this virus a lot better this past year and |
want to see that improved.

I’m here to try and prevent another
enormous outbreak from taking place so
that we don’t repeat what just happened.
There were deaths and a lot of people were
put in the position that was not the
healthiest state they could be in because
they didn’t know, they didn’t know where
to avoid or what to do in some cases.

So that’s what I’m here for and it’s too bad
that I couldn’t attend this morning, but I’'m
glad that you attended, my colleague. I’'m

just here to try and get to the source so that
we can prevent a further outbreak this fall.
(interpretation) Thank you, Mr. Chairman.

Chairman: Thank you for you comments,
Mr. Okalik. Mr. Ningark.

Mr. Ningark: | agree wholeheartedly with
my colleague, Mr. Okalik. I think it’s like a
fighter going into a ring. You are told to
defend yourself at all costs. Knowing your
enemy is a way to defend yourself
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offensively and defensively. The
government talks about preventative
measures, but only by knowing what’s in
your community can you ever defend
yourself fully.

I have noticed in my community people
climbing at a public place and the terminal,
kids climbing over window frames with
their shoes on, and in a public place where
people spit on steps outside the building,
and so on. If people are educated, they
would at least know how to defend against
an unforeseen or unseen enemy.

I think that in our culture, when we were in
the transition of Nunavut government, we
were told that the government would be
closer to the people, more sensitive to
culture, and so on. We have not seen this,
especially in times when we need to protect
ourselves in all communities across
Nunavut and especially in the prevention
against the swine flu.

So | agree wholeheartedly with my
colleague and friend, Mr. Okalik. Thank
you, Mr. Chairman.

Chairman (interpretation): Thank you, Mr.
Ningark. (interpretation ends) Are there
any other general comments to the opening
statements? Mr. Elliott.

Mr. Elliott: Thank you, Mr. Chairman. |
never really got to do my comments. Last
time, | was sort of answering the question
that was sort of being asked of me. I think
this is great because really, what we’re
talking about, in essence, is the whole
philosophical aspect of information and
access to privacy and private information.

I’m sitting on the other side, from what
people are saying, in the sense that Mr.
Okalik is actually saying that I want
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government employees to know what
communities so they don’t go there. But
isn’t that the whole idea of holding your
privacy and holding your security of what
you have?

You’re telling everyone that you have a
disease, so I’m not going to go there. So
you’re excluding someone or you’re
excluding a community because maybe one
person has it. Why would a government
employee not go?

It’s increasing that hearsay and that fear
that Mr. Ningark was talking about in
terms of, “l won’t go to the Kivalliq
because they’ve got the highest percentage.
That’s where all of the sick people are.”
And that’s what they want to get away
from in terms of that’s your private
information.

I’m just thinking again, we’re talking
H1IN1 and yes, | realize people passed
away from it and it’s a very sensitive issue,
but this is what we’re here to talk about
today, right? Once it translates to someone
who has HIV, it is like, “Jeez, someone in
whatever community has HIV. Well, we
should know which community where
everyone has HIV because then | won’t go
to that community.”

This is what Mr. Ningark was talking about
is at what point do you break away from
people’s privacy and allow people to know
certain things? So I’m glad we have this
opportunity to discuss this. We have been
elected by our communities to represent
them and again, represent their privacy and
represent their anonymity. So I’m glad that
we’re able to talk about this.

The question or the comment | have is just
in listening to what Mr. Ningark is talking
about, the way | look at it is he is my elder

e <dec 5% ¢ PLCHa < LLC
A®ba ALN<SoNe. A5y Coa b SbdatLC
oacc Lo,

0a.EC b g GseC>L <N HNC
PY<do NPd<IDASgSb<Ls| ¢
b<A<lQ S5,

CA%a oac® D<LPegeCS 4 a<d-LCARI<
ArAcJHLC <0< CAbs<DC
DLCHJLYDLPLLC ShD>ALD>JUNE.

C2R DHPANLA®INRDC ALLNPHNJ Coa
dCa“cnltLe PsbD>Yny2C. Dol
Db/ LA PRDC DPYLALNIPLE DI A
HIV CAbd< <IPLTJC <eaDLs9NsbPeaAc
ASRNPSd DSb>ZAc DYYLITLCNJ CAP Lo
CAL® sbDrYD>Jo a“c<P oac®
DLECHILLeGGL S LE.

A5 C*a b*Ja o PaIA%QSIC

b**Ja D¢ DNC>SI+ LLNC
DN®CPYALSHLLC. SdYyc<*L CL%a
Db/ UACwY SN A

DN®CPHPH* Mo a.c<*.0¢ oac® O UNa®
ARNSbSo<E CALY G*o<dLe I CALCCH>®
DNCP PG, eINELGL LT LbPC,

MC g**LseCPe DShebPDILC A*a.n.bbd
DRIgb J*NICNPLLE, C<KANbECSed
Ac *gbdC gcceC* g, o“cDN*"*o®.

27




and | look up to him. Some of the stuff he
says is just amazing. He sort of leads me to
think about things in different ways that |
don’t because | grew up in an age with
computers and privacy.

Have you noticed in your reading and in
communications with different generations,
especially young people, a difference in
people’s perception of what should be
private and what should not be private?
Thank you.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I’m not sure whether you want
to ask me that question because once | get
going, | sometimes get carried away.

That having been said, kids these days are
connected and in fact, the world view of
privacy is changing. It’s not just kids
whose view of privacy is changing but the
world view of what is appropriate, what
should be private, and what isn’t private is
changing.

Kids who are connected, the ones who are
on Facebook, Bebo, and social networking
sites, probably have a better grasp of what
they want to keep private than the rest of us
do. You will notice that many of them use
synonyms or names that won’t identify
them, except to their buddies. That’s their
concept of privacy.

In a bigger picture though of what they’re
not understanding is that things that they
post of Facebook or on any of these social
networking sites will follow them.
Employers in the south, I don’t about
whether they do it in the North, but | know
that in the south, often will go to an
individual’s Facebook page before
employing somebody.
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I have taken my own niece to task for the
sorts of things, the pictures that she posts
on Facebook and she says, “Well, only my
friends see them. Only the people I let see
them can see these.” And then | asked her
the question, “But you’ve got 1,852 friends
on Facebook. Do you know all of these
people?” And she goes, “Well, not
personally.”

>>| aughter

They just have a different concept of
privacy but they do have a greater concept
of privacy than | think some adults do
because they are thinking about it, they just
think about it in a different way.

I don’t know whether | have answered your
question. Like I said, I think I’ll probably
cut that off there because | can talk about
this all afternoon.

Chairman: Thank you. Mr. Okalik.

Mr. Okalik (interpretation): Thank you,
Mr. Chairman. (interpretation ends) I just
don’t want to argue for the sake of arguing.
HIV is something that you can protect
yourself from and you know how to do it.
H1NL1 is just a totally different disease.

There’s no stigma attached to HIN1, it’s
just a very bad flu, a nasty one that there is
no way of knowing how to protect
yourself. You can catch it by sitting next to
a person or shaking hands with an
individual, so it’s a very contagious virus
that you can’t protect yourself from.

To try and compare it with something like
HIV, which is very sensitive, and privacy
issues, absolutely, but to try and compare
the two is an insult to Nunavummiut. So
please, let’s go beyond that and look at the
well-being of our constituents in our
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territory. I’m not telling people not to go to
one community where there is maybe one
case, perhaps there’s an outbreak in a given
community. People should know.

As MLAs, we travel. As our constituents
travel to go to board meetings or our
employees go to workshops in other
communities, they should know. Perhaps
this is not the time to go there right now
because there’s an outbreak and they
should have that choice. That’s all I asked.
I’m not trying to defend anybody; I’m just
trying to defend my constituents who
should have the right to know.
(interpretation) Thank you, Mr. Chairman.

Chairman: Thank you, Mr. Okalik. I think
this is a very good point: what is
appropriate, what is private, what should be
public information. | think that’s a very
valid issue, not so much what he’s talking
about but what is the evidence needed in
order to protect the public. I guess that’s
the point that we should then understand.
Mr. Ningeongan.

Mr. Ningeongan (interpretation): Thank
you, Mr. Chairman. This is a very
important issue to think about and I thank
the Information and Privacy Commissioner
for appearing before us to discuss this.

What rights are we talking about? Whose
rights are we talking about, (interpretation
ends) the one with the HLN1 virus or
(interpretation) the one without the HIN1
virus? (interpretation ends) Whose right is
greater? We have to ask that very question:
whose right is greater for Nunavummiut?

(interpretation) For example, some of the
communities in Nunavut are dry
communities and some communities are
controlled communities. Individuals have
the right to drink if they wish while other

IC>YSIC Ad*L oactwCAEE
ALACPSAL*MOM, PPdo a“c<o
oacto 4*odc®Ibebe I ®Ire
DN®NCHNbGEC.

LcLeD®N>HC bNLP<SheCGeC

o P<®eCDANILY Y 0¢ o DPP<Shb®DC
AP 0 bNLNSo >0t PLINNES
aPDA*Q® bNLARSTD>LoC.
SHD>ALNHLC CALP Geor<dcPLe*MedN¢
DL RNL®CPIA%a S Ho bNLo™L
L*abo*Lo D<**bA%Q S 5.
CALCULADA*Q®D*L aP<eNNYLAY D
SO>ALNb*LC. (ONMNJPEG50D%) Sd*a [,
A RPCSe,

Ab/<XPCSe (OLNANJO): Sdvr2al™, MC Dbcse.
Coa <P P DBbPAINARPLLE P QLL<<?
PA b*Ja e< DNSeCN<She> e s

PedDA%a 05 DN®CHIa I, b ] 50
Ced<d ALLADLLE A®INNySC PATC
ASNSHHC D=*LAbN<bePC

N>R JNPodPCNo AobNEN® ¢
PI>NI . MC o> D>*Le,

g P> Sdbeal®, AYRDCe,
APLNNSYD>SQ DL SHLC Sdhea eI
Information and Privacy Commissioner-%J<<®
CLOOML C2e+LPNsb®e /LS Cod<ds
LcLeP>eNP>sbNeb >bc. N=oHNe
AALPN®IDSa L 5%GC,

Pal< right-"y*Lo € DSb>Yb®AC, (DNANJC)
HINI-T® o0R%act DIRHGC
OLANJREG8I%) ASH*NCI<? (DRMNJO)
CA%*a A%aDN*L @ c<dC ALLnDo><?
Jeode® Geaq NS y?

(ONANJPEGeD%) 0 DT 0 € Ac ™M
AM<OoD®CACKC A AIMOSbP*a eIAC
DEONNLIHNC, AT<IOJLL® right-Py>L <L

30




individuals who don’t drink have the right
to have a dry community. So whao’s right is
stronger than the other?

So we have a very delicate balance. This is
the same issue with privacy issues. It’s
even impossible for me to explain in
Inuktitut because of the possible
misunderstandings out in the public, but
it’s a very delicate and sensitive issue.

Perhaps we should go back on track with
the Information and Privacy
Commissioner’s report. We’re in a pretty
sensitive and hot issue right now
concerning HIN1. We are here to review
the commissioner’s report. Perhaps if we
can go back to her report and discuss the
contents of it, Mr. Chairman. Thank you.

Chairman (interpretation): Thank you, Mr.
Ningeongan. (interpretation ends) Ms.
Bengts, do you want to comment on that?

Ms. Keenan Bengts: Maybe just to try and
put some perspective on this issue. It is
personal individual rights and information
that is protected, that’s all. If I have the
HIN1 virus, it is my right to keep that
information private. The fact that | live in
Yellowknife and the press says that
somebody in Yellowknife has the HIN1
virus is not likely that many people are
going to be able to identify me simply from
that statement.

In my opinion, as Information and Privacy
Commissioner, the disclosure of the city,
Yellowknife, that there is an HLN1 case in
Yellowknife doesn’t identify me as the
person who has HIN1. On the other hand,
in a small community with 100, or 200, or
250 people is identified as a community in
which there is an H1IN1 case, it is far more
likely that the person who has that illness is
going to be identifiable.
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It is a fine line. There needs to be some
common sense applied to it, but |
understand, frankly, both sides of the
equation here and I understand the
sensitivity of the issue. A lot of what I do is
applying common sense to situations. So
on this issue, the bottom line is what you
want to avoid doing is identifying
individuals who have the HIN1 virus,
bottom line.

Chairman (interpretation): Thank you.
Please keep Mr. Ningeongan’s comments
in mind. Perhaps we should go back to the
report. Mr. Ningark.

Mr. Ningark: Thank you, Mr. Chairman.
The further you get into the knowledge of
things, the more confusing it gets in a
society. If we’re not able to identify a
person with HIN1 and if the law requires
that person to be identified for a reason, we
can do it through DNA. That puts a lot of
questions into it. Thank you, Mr.
Chairman.

Chairman: Thank you, Mr. Ningark. It’s a
lot like having an unlisted number with a
population of 150 people.

>>[ aughter
That is kind of redundant.

I have no more names on comments. We
will take a break. There is coffee in the
Natsiq Room, I think. When we come
back, we will get into Ms. Bengts report at
three o’clock. Thank you.

>>Committee recessed at 14:40 and
resumed at 15:06

Chairman (interpretation): Thank you for
coming back. Questions on the opening
comments were completed. We will move
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on to the review of the report. | think they
are under tab 4 in the yellow pages. If you
would like to utilize them, they are
available in tab 1. If you have any
questions, do not hesitate to ask. Mr.
Aupaluktug.

Mr. Aupaluktuq: Thank you, Mr.
Chairman. I thank the commissioner for
attending and providing the information to
Nunavummiut and the Government of
Nunavut as constitutional and fundamental
human rights and quality of life must be
protected not only in Canada but in
Nunavut.

With this perception of access to
information as well as protection of
privacy, an angle | would like to approach
is: although governments have a
mechanism in place for the Access to
Information and Protection of Privacy Act,
can you tell us, the people of Nunavut and
the Government of Nunavut, if there is a
similar mechanism in place for local
governments, such as municipalities, to
provide this privilege to Nunavummiut in
our communities? Thank you.

Chairman (interpretation): Thank you.
Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. You have hit on another of my
consistent themes since | became
Information and Privacy Commissioner. |
fervently believe that the municipalities
should be included under the Act, they are
not currently.

There is some debate, frankly, over
whether or not municipalities are covered
by PIPEDA, which is the Personal
Information Protection and Electronic
Documents Act, which is a federal piece of
legislation which deals with privacy in the

AACTSPODLLC. L*a. Pobb*Me 0t Ao<®DJC.
Ced<d Dobb™"C 4-[Sed®D 0d<, Tab-4
DobbNC Cod<s SdPAPCAC IDPLLGHUNDP,
Tab 1-M“oNe. Cd<l @ PDA™Q cN<se
AA®APLLSY 5 DSb>/ASLYY a5
JeaSodse>, C A>< 0I5,

AP>< 58D (OLANYC): sdyeal™®, AbYRUDCSe,
C®a blYa CL&LLE SdY*alvCS oa 2TD>.o¢
DNUMNO € DoPtLe 0a 25 LeLbd M o ¢
Cbdo*L AP PedcLe A®a >Ny NC
002 5 ballo KON

CRa ALLPYDNS ANNN Y NJAosC
NN®boC <L N>YDoNC b D¢
A“DONC LRLLIC A*NSGa ACSbeILHIC
ADbECHCHNaC JIA%Q bP%a ST
JP/P<IPNN0C L5 S>LCNoC

b*a ®Icno T Lcl® D5 5d.
D>b>AdeQ ®AC 0o 2> CAL*a Ao
LRbNPeoC Hbe bde LUsbSL*LC CAL*a
AY*QSd“OHNC 0a 2> o oactC AHdo?
sgyal®.

AP/ RQUCSe: sdhoal®, N <A™,

Pa <A™ OLMNUO): Sdreal®, AbYRD>CS,
CAPdo L CAJA*Q SbCC®CS0¢ CAL>LC
DNLPNC oSS b Ja Do S
brPa>*JSL DIAACQ®CSa® DARA“Cn bl
0a.C HGte e

ASbZ DL DLSILOI® 5N LLNJS, Loa
PY<do D®°NCH>**LLC Lclo®.

Cbdoo*lL Lo dARDCPC®ILOLE, PY<loc
0a.¢C Hte bd* N ADAbSLALC AL o¢
DNUSHAC DY D 5 NNSebe

NSUL Do 0 ASIYySIdyPNJS. LM<a s,
CL%a baCP< LRLEI*NC ASdYS<dntlLy
A7nb®oNe b**Ja*Dcn o

33




private sector.

Regardless of whether or not PIPEDA
applies to municipalities, and there is some
debate as to whether or not it does, that
doesn’t help with the access to information
side of things. Governments are
governments and unless we have access to
information and protection of privacy,
there’s a gap. | have long advocated for
inclusion of municipalities.

Since | have been here, it has been pointed
out to me that the City of Iqgaluit has put
their voters list online, which causes me, as
Information and Privacy Commissioner,
some concern how much information is
there, whether it really needs to be online.
Yes, it’s a public document and should be a
public document, but does it need to be
online? Does it need to include addresses,
either street addresses or house numbers,
mailing addresses, or phone numbers?

These are all things that | think would be
covered if the municipalities were under
the Act. They currently are not and they do
not have any guidelines. | think that you
might find that they would welcome those
guidelines as opposed to being concerned
about coming under the Act.

So | think it’s certainly something that
should be considered and | would
encourage the government here to consider
when and if the Access to Information and
Protection of Privacy Act is reviewed.
That’s something that | have suggested it’s
time for, that the inclusion of
municipalities should be a priority. Thank
you.

Chairman: Thank you. Mr. Aupaluktug.

Mr. Aupaluktuq: Thank you,
Commissioner. I’'m glad to hear that
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recommendation from your position as
well. As a formality, | would like to ask
this formally.

In previous annual reports, you
recommended that municipalities in
Nunavut should be subject to access as well
as privacy legislation by either making
municipalities subject to the existing
territorial Access to Information and
Protection of Privacy Act or by creating
new legislation that would apply
specifically to municipalities.

You did mention that the Government of
Nunavut has stated that “the federal privacy
commissioner considers municipalities in
the territories to be within her jurisdiction”
under the federal Personal Information
Protection and Electronic Documents Act,
as you mentioned the acronym, PIPEDA.

Mr. Chairman, if you will, I would like to
ask two connected questions.
Commissioner, will you look to consider if
a recommendation can be implemented? As
well, in your opinion, what benefits would
there be to communities in Nunavut?
Thank you, Mr. Chairman.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. The same benefits as there are in
having the territorial government and the
federal government subject to both access
and privacy legislation.

I think the quote that | gave you from my
colleague, Frank Work in Alberta, is that
access to information makes for
accountable governments. Municipal
governments have to be accountable just
the same as territorial and federal
governments.
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Privacy is precious. Without any rules or
guidelines on how a municipality views
personal information that they collect to do
their business, there is no guarantee that
personal information will be protected in
the hands of municipalities. There are
benefits.

As | said, | think that you would find that
some municipalities at least would
welcome some guidelines as to what they
can and can’t disclose and in what
circumstances. Legislation would provide
those guidelines. Thank you.

Chairman: Thank you. Just further to that,
Canadian laws apply to all of Canada
whether you have them yourself or not. If
Nunavut has legislation and the Access to
Information and Protection of Privacy Act,
doesn’t that sort of make the communities
or municipalities liable for a lawsuit if they
breach the Nunavut Act? Do you know
what I’m getting at? Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. As | said, there is a legal
question as to whether or not PIPEDA
actually applies to municipalities in the
three northern jurisdictions.

When PIPEDA first came into effect, and |
can’t remember what year it was, a legal
opinion was done which suggested that the
three territories, because of their
constitutional underpinnings and they’re
not provinces, have different qualities than
provinces.

We would be qualified as federal works or
undertakings, which, as a northerner, kinds
of puts my hackles up. I think it’s wrong to
boot, having studied the decisions about the
constitutionality and where the territory
stands in terms of confederation. In my
opinion, it’s wrong. However, the federal
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privacy commissioner has a different
opinion.

I think the Northwest Territories has taken
the position that the federal privacy
commissioner’s opinion is wrong and has
challenged them on it. The bottom line is
that the federal privacy commissioner’s
office has taken the position that all
commercial enterprises in the three
territories come under PIPEDA because of
the constitutional makeup of the territories.

The first question is: is it so or is it not?
That’s a constitutional question which
hasn’t been tested in the courts. | have my
opinion and the federal privacy
commissioner has her opinion. The next
guestion then becomes: are municipalities
commercial undertakings? PIPEDA applies
only to commercial undertakings. To a
large extent, | think that it would be a push
to suggest that municipalities were
commercial undertakings.

So a long answer to your question is that
there are a lot of questions on whether or

not PIPEDA applies at all to municipalities.

It could be but even if it does, it doesn’t
apply to all of the aspects that would be
covered by access and privacy legislation.
As | say, it doesn’t include access, it only
applies to privacy. It wouldn’t apply, even
then, to the privacy of employees, only to
the privacy of the commercial activity.

So it’s a long answer to a short question.

Chairman (interpretation): Thank you. Mr.
Okalik.

Mr. Okalik (interpretation): Thank you,
Mr. Chairman. | am of two minds on this
for the communities, especially in
communities where they need to have
directors in the offices. In regard to an
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ombudsperson office, especially in the
smaller communities, how can they
implement the Act uniformly across the
board?

Perhaps that will be our first response to
apply this. I’m not trying to go against
anyone, but I would like to see a uniform
application of the Act no matter where it is
in Nunavut. Thank you, Mr. Chairman.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. | don’t disagree with that
statement at all. | think that if you have
legislation, it should be applied the same
throughout to everybody.

That having been said, | think that it’s a
matter of education. If you were to include
municipalities under the Act, it may take
some time to get them up and running, to
educate the person or persons in the
municipalities who would be responsible
for overseeing access to information and
protection of privacy matters in the
municipalities and getting them up to
speed.

To be frank with you, when | took this job
in the Northwest Territories in 1996, |
knew nothing. It was a new Act, it had
never been applied in the Northwest
Territories, and | had to learn it from
scratch. I don’t think it’s an impossible
task. If I can do it, frankly anybody can. It
would be a matter of educating whoever
was designated.

There would be some cost involved,
absolutely, I’m not suggesting otherwise,
but I think it’s an important aspect of
democratic government. At some point, it
will happen, the question is when. The
Northwest Territories and Nunavut, | think,

DNA<PLY.OC SbP>ANIPLY 0 dc bha. CAL®
Cd*a*J<SDJ 0a G dOAC SboScPI*LA
CLOML LcLsre <D Nendea GysL>LC

N RS

Coa ¢2ec®<® PDa PG, eCDebA
<Dc*N*odPNJd oacco.

QPG NPCNSG 5D, PY<do LU
DBCPSINNSGL alcLse <afo<rLre <L
Ne PO JDeC>N®I
CJJLUYSLECDSe @ MDA*a NS PedcLof.
sdyeal™®, ASYRDCSe,

Ab/PCSe (OLMNJC): Ssdy*al™. [C <A™,

Pa® <A™ (OLANUC): Sdyeal™®, Ab/DCS,
ULAPCS AAPINPYSe, ASdLeCSb<<c CAL®a
AI®CPLA<c? PodcL ot <N Ho.

CAL*a Acc PNl Cbd<
Ac®o<SNENSHECASHLLC CPbbdo™L
H<Lc bdS ADZP<LeCDLN <5b<<C CAL*a
Ao <eNCP> AN <SbGL%D* pa o
H<Lc_>NC CAPI<IS bLSbeCseDe
NS>0 of b D¢ HGLc >Ia®
ac<d*cDA%Q St DRH*GC pacc
LeLrY Y g,

CAL DSb™N=5%L ASba AL®CN“5*L

0a N 1996-T Sb>AL*PN<LAc DLl
0C D®ILLLE ASJLNse Coa.

4D%CP>c DYooy 0a /s
Ac®o<Ssn<dsbcnccPe/LLL CordvL.
AS*aPbd PedcL.of ALY ST,
DL Y%, Ac®a<INNONS
PbdIA%Q STC.

APsbGLeD% Pl AXJSo<oGSod

Db PO, ALLSPDLLE CL%a. ALLA<ISELS
LRLP>NC gP<5eC>SHeC NN,
SpLD>S<PLe CAL a ><L®IL o,
AADIND < Sb*L IDcPNCPo <<

0a N>, 0a 25 Cod<dIAN® L5pPb

38




are the only two jurisdictions at this point
that do not cover municipalities under their
access and privacy legislation.

Chairman (interpretation): Thank you. Mr.
Okalik.

Mr. Okalik (interpretation): Thank you,
Mr. Chairman. Yes, | don’t mind, but |
would like to see something prepared ahead
of time in the future.

Perhaps as a beginning, we can amend the
Act so that what is being practiced at the
local level could be reviewed and
encourage the communities as to what they
can do. Maybe we can start off from there
so that we can eventually grow to learn it.

It would be impossible today to apply it
across the communities. It would probably
be easier to have an office in each of the
communities of Nunavut and have a
director so that any resident of Nunavut can
go to those offices and seek support.

We can possibly review this in the future
because it will be cheaper that way and all
of the people of Nunavut will at least know
where to go. So therefore, we can review
this in the future and 1 would like to see a
comprehensive report on that. Thank you,
Mr. Chairman.

Chairman (interpretation): Thank you, Mr.
Okalik. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I like what you’re saying, I like
your suggestions. Voluntary guidelines
perhaps could be established for all of the
municipalities to kind of give them a taste
of what might be coming.

I also quite frankly like your suggestion of
one central office which could handle
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perhaps all access and privacy issues for all
of the municipalities. It certainly would be
a start. | like that idea; it’s a way to get it
done without putting an extra burden on the
municipalities.

Chairman: Thank you. Mr. Rumbolt.

Mr. Rumbolt: Thank you, Mr. Chairman.
As you may be aware, the website for the
City of Igaluit makes available a
preliminary voters list for the upcoming
municipal elections with personal
information, including house numbers and
post office box numbers.

If you go to the website, the very first name
on the list is our own Premier, Eva Aariak,
with her house number and her post office
box number.

Do you have any concerns and
recommendations regarding the availability
of this personal information online? Thank
you, Mr. Chairman.

Chairman: Thank you. Ms. Bengts.

Ms. Bengts: Thank you, Mr. Chairman.
That is a little ironic, isn’t it, the Premier’s
name first and foremost. | do have concerns
about addresses. Voters’ lists are public
documents and they have to be for very
good policy reasons.

Furthermore, our communities are small
and most likely people know where the
Premier lives anyway. That having been
said, that information is general knowledge
in the communities. It’s quite a different
thing than having it posted online for the
world, quite frankly, to see.

My opinion would be is that you post the
bare minimum, names. What’s the purpose
of putting any other information on that
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voters list? If there is a question as to the
identity of a person on the voters list, like
two people with very similar names, which
happens often, particularly with surnames
in this jurisdiction, then a person can go to
whoever is keeping the list and make the
inquiry.

I don’t think the public needs to know
everybody’s postal address, street address,
or any other information. I think the name
would be more than sufficient if you are
posting it online. Better yet, do what they
used to do, put them on a list and stick
them up at city hall.

Chairman: Thank you. That’s a very good
idea. Mr. Ningark.

Mr. Ningark: Thank you. In the question
of whether municipalities should or want to
be part of the privacy commissioners’
office, technically speaking, they live in
Nunavut and every one of them is part of
the division, or whatever you call it, part of
the entity, so they’re subject to the Act.

The privacy commissioner stated that it’s
subject to education/interpretation because
if someone breached the Privacy Act, it
would indeed be a part of interpretation.
The person would be asked: did you know
what you were getting into was wrong?

Whether we like it or not, every citizen or
resident of the jurisdiction is part of this
entity. So | think one way to educate
people in the small community would be
through the Nunavut Association of
Municipalities to begin with. Thank you,
Mr. Chairman.

Chairman (interpretation): Thank you.
Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
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Chairman. I think I can say with some
certainty that the federal privacy
commissioner would not consider a voters
list as coming under PIPEDA because it’s
not a commercial activity.

As far as voters’ lists are concerned, at
least I’m fairly confident in saying that
there is nothing governing municipalities
and what they put on their websites,
whether it’s a voters list, a tax arrears list,
or anything else.

Chairman: Thank you. Mr. Ningark.

Mr. Ningark: Thank you, Mr. Chairman. |
remember of many campaigns, some
successful and others unsuccessful, when |
ran, | was told that when 1I’m given the
voters list to destroy, discard, or dispose of
the voters list. Why? It was never explained
to me. Thank you, Mr. Chairman.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Most likely because it contained
addresses and telephone numbers, and
everything else.

I know that voters’ lists are given to
candidates for political office so that they
can effectively campaign. That having been
said, these voters’ lists should not be then
passed on to marketers or anybody else,
and that was the reason and still is as far as
I know that politicians and candidates who
receive voters’ lists are told that they must
destroy them at the end of the campaign.

My question then becomes though: if you
have to destroy them, why are they posting
them publicly on the Internet for the world
to see?

Chairman: Thank you. Mr. Ningark.
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Mr. Ningark: As | said earlier, as you get
to be more educated, it becomes more
confusing. There’s a fine line that we have
to try to understand. Thank you, Mr.
Chairman. That’s my final statement for
now.

Chairman: Thank you, Mr. Ningark. I
didn’t hear any questions. | have no more
people on the list. Mr. Schell.

Mr. Schell: Thank you, Mr. Chairman. My
question is in regard to the procurement of
contracts. I’m fairly new as an MLA here
and | have been trying to get a lot of
information from the government on how
they do a bunch of these contracts.

It seems to be a real struggle to try to get
information out of the government. | would
like to ask the commissioner, like she’s
been around a long time and she had also
been in the NWT: has that been a
consistent problem?

For instance, | asked them on one instance
which | will call the telegate over there,
with the Housing Corporation. It seems like
unless | ask them specifically, | have to
itemize everything | want. | think | should
just be able to ask him: I would like all of
the information on how you got this
contract awarded. If | just asked them that,
they won’t give me any information.

I have to tell them, “Well, I want to know
the price. | want to know how many units,”
and all of this. I would think it would be a
lot simpler if I just went along and said, “I
would like all of the information that’s
involved in asking how this contract was
awarded.” | was wondering if you had any
comments on that. Thank you, Mr.
Chairman.

Chairman: Thank you. Ms. Bengts.
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Ms. Keenan Bengts: Thank you, Mr.
Chairman. It has been an ongoing issue
here, in the Northwest Territories, and in
every other jurisdiction in the country. That
having been said, I think most southern
jurisdictions publicly post the contracts
they reach with outside agencies.

Some of the information in contracts,
again, because the North is smaller and it’s
different from Toronto, where there are
many companies that are involved in a
particular area of enterprise, where there
are two or three and the competition is very
real here, perhaps more intense than it
would be in a big city because there are
only two or three, the Act protects the
commercial information of third parties and
that includes third party contractors.

So any information, for example, that the
contractor has provided to the government
in terms of getting proprietary information,
their pricing schedule, their own personal
costs, that sort of thing, that’s all protected
from disclosure under the Act, that’s not
allowed to be disclosed under the Act.

Some jurisdictions have taken to posting
much of what is in a contract and
protecting only certain parts of it. As to
how they come to award these contracts,
again much of that information may not be
available because the reasons for awarding
contracts is often based on proprietary
information that belongs to the contractor
and not to the government. The
government is, in fact, prohibited from
disclosing that where it would affect the
business interests of the company involved.

This is one of the most difficult parts of the
Act, frankly. | found it the most difficult
part to balance between the right of the
public to know and the rights of businesses
to carry on business and to keep their
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proprietary information and their
competitive position stable. It’s a really
difficult balance to reach.

I think that if you’re being asked for
specific information, the Act also says that
on an access to information request, you
have to be specific and ask that they can
identify what it is you’re looking for. All of
that hasn’t been set.

I think if you were to call up the ATIPP
coordinator in any public body in Nunavut,
you could probably have a really good
conversation with them and get much of
what you’re looking for without even
having to go through a formal access
request.

I’m afraid that I didn’t answer that to your
satisfaction, but it’s the best I can do.

Chairman: Thank you. Mr. Schell.

Mr. Schell: Thank you, Mr. Chairman. At
least it gives me an idea now that I’ve got
another alternative to go to. Rather than go
directly to the particular government
department, | can go and get other
information from somewhere else. That’s
basically what | was looking for. Thanks.

Chairman: Mr. Okalik.

Mr. Okalik (interpretation): Thank you,
Mr. Chairman. (interpretation ends) I think
one area that became quite apparent
through that exercise is not necessarily the
contents of how the contracts may have
been awarded, it’s the process itself.

They made it only invitational. It wasn’t a
public process where everybody had an
opportunity to compete for the contract, for
example, so that information should be
public. It’s not the actual awarding of the
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contract; it’s the process in itself that came
to light that not a lot of people were given
the opportunity to be awarded the contract.

It was just basically if you know these
people, you can get contracts. That’s not a
very good process to follow at this day and
age where we should be competing and we
should allow everybody to compete for
such contracts. So | think an explanation
from the information commissioner would
be nice. (interpretation) Thank you, Mr.
Chairman.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Process should be public. It’s
the proprietary information of the
individuals and companies that apply on
these contracts can’t be disclosed because
some of them are individuals, not
companies. But process is always
something that’s part of an accountable
government and if what you’re looking for
is information as to process, that should be
available.

Chairman: Thank you. Mr. Aupaluktug.

Mr. Aupaluktuq (interpretation): Thank
you, Mr. Chairman. This question is in
regard to public education.

In your recent annual reports, you indicate
that one of your responsibilities as
Information and Privacy Commissioner is
to educate the public about the Act. The
Standing Committee is aware of your
involvement in public education initiatives
in Cambridge Bay and Rankin Inlet in 2005
and 2006. What have you done to provide
public education on the Act over the last
few years? Thank you.

Chairman (interpretation): Thank you.
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Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I have to say that | haven’t had a
lot of opportunity to speak to or provide
information about the Act over here in the
last couple of years. | had planned and was
working on a couple of initiatives that fell
through.

To be honest, | was attempting to invite a
professor of criminology at the University
of Ottawa and her name is Val Steeves. |
have heard her speak a couple of times at
various conferences about children and the
Internet, and children’s online privacy.

I was attempting to get her to come to
Igaluit to speak to some of the school kids
here about a year ago. | even had some
funding from the federal privacy
commissioner’s office to get that done. For
one reason or another, scheduling and other
things, it just didn’t happen. It’s not that |
haven’t tried, | have tried.

I also have an initiative that | didn’t get
going soon enough for this year, but
perhaps next year, to have an individual
from the federal information
commissioner’s office to come to speak to
the public next year during Right to Know
Week.

This year kind of got messed up with my
appearance here and my appearance last
week in the Northwest Territories, so |
couldn’t really invite her up at that point.
But they’re willing and in fact, anxious to
come north. We just have to find the time
that works for everyone.

Chairman: Thank you. Mr. Aupaluktug.

Mr. Aupaluktuq (interpretation): Thank
you, Mr. Chairman. | would like to thank
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the Information and Privacy Commissioner
for making that response.

When | go back to Baker Lake or to other
communities, | will give them the
information on what types of initiatives
you will be beginning and | will make sure
that the information goes to the public out
there. I’m very pleased that you are starting
some initiatives to make sure there is
education to the public about the Act.

(interpretation ends) Mr. Chairman, I’ve
got one final question. This is in regard to
legislative reviews. The commissioner may
have answered this but | want to ask as a
formality.

In your 2008-09 annual report, you noted
that the Access to Information and
Protection of Privacy Act needs a
legislative review. What are your top three
priorities for specific changes to the Act?
(interpretation) Thank you very much.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. | would actually only point to
two big things that need to be changed.

My number one priority would be to
include some sort of oversight for the
Information and Privacy Commissioner
when it comes to privacy complaints. The
Act gives me the authority to review a
matter when somebody is unhappy about
an access to information request.

The Act provides for certain rules with
respect to the collection, use, and
disclosure of personal information. There
are rules there, but there’s no way to
enforce those rules. There has to be some
oversight, otherwise, there’s no point in
having the rules.
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It would be a slightly different kind of
oversight. For example, the
recommendations that would come out of a
privacy review, once the cat is out of the
bag, once information has been disclosed,
you can’t stuff it back in. Information
disclosed is done and finished, and | can’t
do anything to correct that.

What | can do on a review is to look at the
way things were done, the policies that are
in place, and make suggestions to change
those policies, to change procedures, and to
change security measures and that sort of
thing so it doesn’t happen again.

The recommendations that | make, because
they’re on the privacy side, would be more
policy oriented than specifically on an
issue. It wouldn’t probably be a matter of
“Yes, we accept your recommendations,”
or “No, we don’t accept your
recommendations,” as it is on the access
side. On the privacy side, my
recommendations perhaps would be more,
“We will take them under advisement and
we will make some changes, and then we
will get back to you about what we have
done.”

In other words, the one thing that this Act
really is missing is a way to enforce those
privacy provisions in the Act and a way to
make things better when there are privacy
breaches. Right now, the only way to
address that is to prosecute somebody and
that’s not the answer. The answer is to
change things so it doesn’t happen again.

My number two priority, | don’t think
anybody would be surprised when I say, is
to add municipalities to the Act. I think it’s
important for democracy that
municipalities have rules and regulations
when it comes to access and privacy as
well. So those would be my two large
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priorities.

There are a lot of little things in the Act
that | would like to see changed. For
example, there’s a 30-day period once an
access request has been responded to. If
I’m the applicant and I’ve gotten my
response from the public body, I have 30
days to ask the Information and Privacy
Commissioner to review it if | am unhappy.

By the time | get it in the mail, it’s two
weeks after it’s been sent to me. By the
time | get to the Information and Privacy
Commissioner with my request to review,
because I’m going to take the couple of
days to review it, it is 31 or 35 days. In
reality, under the Act, I currently have no
jurisdiction to review a matter if | receive it
31 days after the application has been
received. So I think there needs to be some
discretion there.

A lot of little process things like that I think
need to be looked at, but my two biggies
are the review provisions for privacy
breaches and municipalities.

Chairman: Thank you. Mr. Elliott.

Mr. Elliott: Thank you, Mr. Chairman. |
have a couple of questions. One of them
just came up actually as you were speaking
about the review provisions for privacy.

You were talking about an overseeing body
of some sort. We’ve been sort of indirectly
talking about an ombudsman. Is this a body
that would be separate from the
Government of Nunavut and sort of
maintained through the Legislative
Assembly? Thank you.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
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Chairman. In fact, the way | envision it, it
would be the Information and Privacy
Commissioner. For example, in the
Northwest Territories, they have amended
the legislation, which was, at one point, the
same as it was here, so that | now have the
authority to review complaints of privacy
breaches.

I make recommendations to the public
bodies. Instead of having 30 days to
respond to my recommendations, they have
60 days to respond and there is no further
appeal. On the access side, there’s always
an appeal to the court for a final decision.
On the access side, there’s no further
review.

After I’ve given my recommendations,
done my investigation, made
recommendations for improvement/change,
they must answer. They must say, “Yes, we
accept,” or “No, we don’t accept. This is
what we’re planning to do in order to
address the situation.” But there is no
appeal to the court.

That may not be my favourite approach,
but it’s an approach. | think it’s a function
that would and should lie with the
Information and Privacy Commissioner on
an ombudsperson type basis. That’s my
role, I am an ombudsman. | don’t make
orders, I make recommendations.

Chairman: Mr. Elliott.

Mr. Elliott: Thank you, Mr. Chairman.
Just so I have it straight in my head, it is
part of the Legislative Assembly body and
separate from the government, it would not
work within the Government of Nunavut.

When we start making recommendations
and thinking about it, the Government of
Nunavut has come up with the big, catch-
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all social advocate office. | don’t know
whether that’s something we would see
sitting under that, but if I could just get
some clarification. Thanks.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. It seems to me that an
independent officer of the Legislative
Assembly is the right way to go. That could
be because I’m an independent officer of
the Legislative Assembly. | am accountable
to the Legislative Assembly in that I report
to the Legislative Assembly on what | do.

That having been said, | can’t be fired
unless | do something really bad.

Chairman: Thank you. Mr. Elliott.

Mr. Elliott: Thank you for those answers.
Thank you, Mr. Chairman. As MLAs, we
sometimes deal with confidential
information, private information, dealing
with people who have health issues that
they bring up and maybe justice or hiring
issues.

One of the concerns that actually end up
happening is when we are contacted, a
constituent who comes to talk to us allows
us to then pass on certain information to try
and find out or get an answer for them.
Sometimes you run into government
departments that say they’re unwilling to
work with you because of that person’s
private information and they can’t breach
that.

One of the things that I did was | tabled a
document. Is it possible or legal if we have
a constituent who signs over their private
information to us or the ability to sort of
pass on that information? Does that work in
the NWT or is that something that you
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think is legal in terms of what you think we
can do here? Thank you.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. There is actually a prevision in
the Act which says that a public body may
disclose personal information to a Member
of the Legislative Assembly with respect to
constituency matters. I’m not sure exactly
the wording, but I do remember this form
because | assisted in the creation of it.

That having been said, there are going to be
certain departments, and I’m going to guess
at the ones that you’re having trouble with,
and they may be Education and Heath. I’'m
going to guess even more, particularly
Health.

The issue has come up a couple of times
where the ATIPP coordinator and/or the
manager of ATIPP have given me a call
and said, “This is what’s going on. What
can you advise? Can you give us something
to go on here?”

The bottom line is if you have somebody’s
written authorization to receive their
personal information, you can receive that
personal information. However, when
you’re dealing with sensitive areas, such as
health in particular, they’re going to want
you to be very particular about what the
consent is for.

Is it for my entire medical record from the
day | was born to yesterday afternoon or is
it my medical record with respect to this
particular doctor’s visit in this particular
community on this particular day? I think
the more specific you are in the form,
because there’s a spot there for specifying
exactly what information it is that you’re
entitled to, the less pushback you’re going
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to get.

Out of respect for individuals, I think
they’re looking to you for help, | suspect
that they’re not really thinking of the fact
that when they give you the right to see
their medical information, you may get a
20-year-old medical record that says that
they had an STD or something. I think that
the more specific you are when dealing
with these matters for your constituents the
less pushback you’re going to get from the
public bodies.

The bottom line is when you have consent
you’re entitled to have the information.

Chairman: Thank you. Mr. Okalik

Mr. Okalik (interpretation): Thank you,
Mr. Chairman. (interpretation ends) | was
going to wait until the end, but we seem to
be talking about proposed changes to the
Act and those things.

My project has been to work on combining
of functions. You state in your report that
some years are pretty slow and you can
probably assume other duties. 1’ve looked
at the ombudsman’s or ombudsperson’s
role in other jurisdictions and they have
combined the access to information work
along with the other duties as an
ombudsperson.

So I’m hopeful that we can connect the two
and utilize the resources better and broaden
the scope. The other one is implementing
whistle-blower legislation which deals with
similar type powers that report to the
legislature.

I would like to know where your thoughts
are on combining the roles so that we can
utilize what is learned and add on more
responsibilities and utilize our resources
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better. (interpretation) Thank you, Mr.
Chairman.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. It is absolutely correct that in
three jurisdictions, | believe, the Yukon,
New Brunswick, and Manitoba, the office
of the ombudsman is the same person as
the Information and Privacy
Commissioner.

That having been said, in New Brunswick,
they are presently in the process of dividing
those offices. In Manitoba, they are talking
about although they are both in the same
office, they are very separate and distinct
divisions, should I say, of the office.

All of those functions that you mentioned,
ombudsman, whistle-blower legislation,
and Information and Privacy
Commissioner, | think the work is
compatible, I guess is the word 1I’m looking
for. I can certainly see one person being
tasked with doing all of those things.

I don’t know how much this Committee
knows about the nature of my contract,
shall I say. I spend the hours that are
needed to get the work done; I’m paid on
an hourly basis to do what needs to be
done. It is not a full-time job, it is not, quite
frankly, a half-time job at this point,
although last year | might have said
differently because it was a very busy year,
and | react to the number of complaints |
get.

So in a year where it’s very busy, | could
very easily, I mean for a number of
months, | was working half-time, very
close to half-time, on Nunavut Information
and Privacy Commissioner matters only.
That having been said, the last year has
been much quieter and as I said in the last
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fiscal year, | opened only five. I think |
have opened two so far to date this year. So
it depends on who’s out there making
requests.

Can one person do all of those functions
right now? Yes, I think one person could
probably be occupied part-time still doing
all three of those functions that you have
mentioned. It depends on how those other
two take off and it depends on whether
there is an active applicant out there
making lots of requests for information.

I think, quite frankly, that it’s not a bad
idea to explore an ombudsman’s office
combined with the Information and Privacy
Commissioner and a whistle-blower. |
think you could probably make quite easily
a half-time job, perhaps a full-time job. |
could frankly make this a full-time job if |
wanted to.

There are so many developments in health
privacy, for instance, that | could probably
spend pretty much full time learning about
health privacy issues and working on
health privacy files. | don’t have that ability
as a part-time commissioner because | have
other things | have to do; I’ve got other
responsibilities and | have other jobs. If |
were doing this full time, I would be much
more up on the health information files. |
would be able to do that work.

So it is what you make of this office. To be
honest, | could do more; | could make it
full time. I could certainly make those
combined ombudsman’s and Information
and Privacy Commissioner’s roles full time
because a true ombudsman has much larger
educational roles. So it might not be a bad
idea if you’re looking at it full time to
combine the offices, although it might
mean that I’m out of a job.
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Chairman: Thank you. Mr. Okalik.

Mr. Okalik (interpretation): Thank you,
Mr. Chairman. (interpretation ends) I recall
holding an office and at some years, it was
the same. There are not a lot of requests for
information.

But last year happened to be an election
year, so my office was kept very busy on
information that a lot of people wanted that
was not very favourable to me. They were
trying to find unfavourable information
about my office. | guess that’s the nature of
the beast that in the line of work that we
do, some people will do certain things to
try and accomplish what they want to do.

I think there should be some regulation on
some abuse that takes place and your
office, being independent, would the ideal
body to determine if the request was
legitimate or if it’s just a fishing expedition
to try and find some information that may
be used for other means.

So that’s where 1 think bureaucracy should
draw the line, that there’s some, of course,
fair, legitimate requests but some that may
not be for the best intent and they take up
quite a bit of resources when they do that.

There should be some way of determining,
through your office perhaps, that this
request was for totally different reasons and
should be treated that way, and may be
denied in a lot of cases. So that’s my
question. (interpretation) Thank you, Mr.
Chairman.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I don’t disagree with you that
there are always going to be those who
abuse any system such as this. That having
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been said, you have to be careful of where
you draw the line. Everyone in a free and
open society has the right to question their
government.

I think you’re right that if there is going to
be somebody out there who is tasked with
deciding what is and what isn’t legitimate,
it really does have to be somebody who’s
not independent of the Legislative
Assembly but of government because there
are just too many things that can go wrong
when there’s somebody who is attached to
the government and who is reliant on the
government for their job to investigate
those sorts of things.

I’m not sure if | have answered your
question or comment, but if there is to be
somebody out there who is looking at these
things, absolutely it must be somebody
independent, in my opinion.

Chairman: Thank you. Mr. Okalik.

Mr. Okalik (interpretation): Thank you,
Mr. Chairman. (interpretation ends) It’s a
fact of life through our line of work that
those unfortunate situations happen. As a
lawyer, there was a complaint filed against
me and that the report exonerated me. It
stated that the intent was political.

The complaint process is there for
legitimate purposes where there are
victims. There are processes in place in
other bodies where it’s made clear that
some things take place for purposes other
than what they’re intended for.

So | think there should be a check and
balance through your good office to
determine that there are some requests that
are just there for other unintended purposes
that are barely legitimate in an open
society.
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So that’s perhaps what would be my two
cents worth in any new legislation that

takes place. (interpretation) Thank you, Mr.

Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) I hear no question, it’s
a comment. Mr. Ningark.

Mr. Ningark: Thank you, Mr. Chairman.
Having been esteemed as an elder around
the table here, around the knights table,
round table, whatever you call it, that’s
how I survive here in this building.

Anyway, | always want to speak for the
people up here and | want to talk a bit
about 1Q, which we call Inuit traditional
knowledge. In many cases, in my time up
here as a politician, I hear people talking
about foster homes not being in the
jurisdiction.

As they get older, young people in foster
homes are not given the knowledge or
education about their biological parents.
According to our tradition up here, |
thought it was strange as | started
remembering things. You, a child who is
adopted by another person, are always
given the knowledge about the biological
mother, brothers, father, grandfather, and
so on. In the western society, this thought
IS not so.

Has anyone, Madam Commissioner,
approached you about incorporating
traditional knowledge through your office?
Thank you, Mr. Chairman.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. That’s a really interesting
question. In direct answer to your question,
no, this question about open versus closed
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adoptions and traditional adoptions versus
legal adoptions, for the lack of a better
terminology, hasn’t come to me at this
point.

There was, however, and you may know
this, in the last year or so, the Ontario
legislature has struggled with this very
issue over whether or not adoption
information should be open. They passed
legislation which opened up all records
past and for the future, and there was quite
a backlash from the public over that.

In the end, they took a step back and they
passed their legislation for open adoptions
going forward, but wouldn’t open the ones
that had already been completed. The
reasoning for that is that parents who put
their children up for adoption on the
understanding that they wouldn’t be
contacted in the future were really upset
about the fact that now their names and all
of the information would be open.

I think the compromise that was reached
was that an adoptive child can register and
the parent who had the child could register
and if they both registered, they will put
them together as opposed to just opening
up all of the records to the adopted child.

This is not an easy question. You’re right
and my understanding of traditional Inuit
adoptions and for that matter, adoptions in
other aboriginal communities is that they
have always been very open and it kind of
collides with the western legal adoptions.
So there are compromises that can be
reached, I think, and there are ways to deal
with it. Has my office ever been asked to
address this issue in particular? No.

Chairman: Thank you. Mr. Ningark.

Mr. Ningark: | would like to make a
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comment with no question in it. As a
politician, I think we have the work cut out
for us. No offence to the other culture, let
me say that for the record, but we do have a
difference in recognizing a different aspect
as life. As a politician, | think we do have
the work cut out for us.

But whether the Madam Commissioner
now should have a full-time job in the
Office of the Privacy Commissioner, if |
were to cast a vote to give her a full-time
job, 1 would be the first one to vote. You
have a very interesting job in the system.

Now | am educated and | need to get more
education on it, but I would be able to
direct people in my community. In fact, |
have two communities in my riding.
Sometimes you get questioned about
information, and so on, and 90 percent of
the time, you’re not able to answer because
you’re not educated.

So if that’s your prerogative, | think
education and public knowledge about your
position is very important, then | would
encourage you to think about it. Thank you,
Mr. Chairman.

Chairman: I had just a comment and |
think it’s a good one. The more educated
you are the more confused you are. Maybe
that’s a good thing because ignorant people
are never confused.

>>[ aughter
Chairman: Thank you. Mr. Ningeongan.

Mr. Ningeongan: Thank you, Mr.
Chairman. Earlier on, | sensed that you
appreciated the number of MLAS being
present to receive your report and to ask
questions, and so on.
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In your 2007-08 annual report, you stated
that you would “encourage all members of
the new assembly to publicly and clearly
endorse the purposes of the Act and to
provide continued leadership in ensuring
open government.” Do you have any
suggestions as to how MLAs can publicly
endorse the purposes of the Act? Thank
you, Mr. Chairman.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I think probably the main
responsibility lies on the Minister’s side.
The Ministers are the leaders of the various
government departments and their
leadership counts.

So if, as leaders, they close in and instruct
their Deputy Ministers and Assistant
Deputy Ministers to restrict the information
that’s going out, that’s what’s going to
happen. Ministers who are not afraid of
being public and open and who lead by
example are going to create that culture
down the line. I think Ministers on this side
of the House have the primary role.

I think that all MLAs have a role in making
sure that you ask the questions. As MLAs,
this Act is a great tool for you. You can
make access to information requests. If
you’re not happy with the response, you
can ask me to review those. That’s your
leadership role is to use the Act and to use
it effectively.

Another role is you may have caught that |
am very enthusiastic about my job. I think
what the Access to Information and
Protection of Privacy Act does is so very
important to democracy in general. Perhaps
in Nunavut, most particularly for so many
reasons, because it’s a new government
that is just learning, ten years is not an old
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government, learning how to govern in a
different way than everyone else is
governing, | think that is so important.

Openness in this jurisdiction is one of the
main concepts upon which this jurisdiction
was established. That’s why, in this
jurisdiction, this Act is even more
important than anywhere else. | think the
leadership that MLAs can show is by
preaching that and continuing to preach it,
and by using the Act and making the public
bodies and the departments sit up and take
notice, follow through, and do what they’re
supposed to do under the Act.

Chairman: Thank you. Mr. Ningeongan.

Mr. Ningeongan: Thank you, Mr.
Chairman. Somewhere in your report | also
sensed that there was some certain amount
of frustration coming from you and the
government didn’t seem to really care or
give thought to endorse what you were
trying to do for the last number of years.

Since | came on board, my colleagues here
mean well to participate and be available to
express concerns of Nunavutmiut. So |
want to assure you that we mean well to do
that and we mean well to present cases to
the government, if we have to, as a team. |
just wanted to state that, Mr. Chairman.
Thank you.

Chairman: Thank you. Mr. Elliott.

Mr. Elliott: Thank you, Mr. Chairman. My
questions are sort of based around some of
the social networks that are available now
and the sites, like Bebo and Facebook. I’'m
just wondering if you’ve had any advice for
us as MLA:s.

I know it seems like rock stars and pop
artists have them, they use Twitter and
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whatnot. But as elected officials, like |
have a Facebook and a Bebo site, and I’'m
quite cautious about some of the stuff that |
put on there. | go by the rules in that |
wouldn’t put anything on my site that |
wouldn’t my mother to see.

So | was wondering if there was any advice
that you had for us, like things to watch out
for and maybe things we might need to be
careful of. Thank you.

Chairman: Thank you. Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Let me first go back and say that
any frustration that I do have stems from
my enthusiasm and my passion for this job.

As for social networking sites, obviously,
never, ever, ever, ever put any government
information on your site. Any government
record, nothing like that should go on your
site.

You said you wouldn’t put anything on
your site that you wouldn’t want your
mother to see. | heard somebody else just
today tell me, “I wouldn’t put anything on
my site that | wouldn’t put on my office
desk.” It’s the same thing.

They are very effective tools for
communication and politicians love them
for that reason, and for a good reason. |
think they’re an effective way of
communication; you just have to be very
careful about what you put on the site.

You can put stuff on there, any role as a
politician, but you can’t put on there any
role as an elected MLA. That distinction is
fairly fine, but it is there. You can’t put
anything on your site that would be
considered confidential information
coming from the Legislative Assembly or
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from your work as an MLA.

You can’t put any personal information
about your constituents. Be careful about
wishing people happy birthday, unless their
Facebook page tells you when their
birthday is. You shouldn’t be wishing your
constituents happy birthday in a public
manner like that because that’s their
personal information and you may be
crossing a line there.

Things like congratulating your
constituents on their graduations or their
marriages, or sending condolences on
death, that’s pretty iffy. Talking about
general issues of the day is not a problem.
You just have to be really careful about
what you put on those places.

In terms of pictures, | think your guidelines
are good. Pictures, you don’t put anything
on there that you don’t want your mother to
see and | like the other one that I heard too.
Unless you’re going to put it on your desk,
you’re not going to put it on your
Facebook.

Chairman: Thank you. (interpretation) |
have no more names on my list.
(interpretation ends) I have one quick
question. In your 2007-08 annual report,
you indicated a plan to “focus some
attention on children’s on-line privacy and
the role that the internet places in the lives
of” children. What is the status of this
initiative and what work have you
undertaken thus far? Ms. Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. As | mentioned earlier, | was
attempting to and was very close to getting
Professor Val Steeves, Dr. Steeves, from
the University of Ottawa to come to Igaluit
to speak to high school students here.
That’s still on my list of things to do, it just
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didn’t work.

We are working collectively, the
Information and Privacy Commissioners
from across the country, on a number of
initiatives aimed at children, teenage
children in particular, although our
concerns about privacy on the Internet
would stem... there are children who are
two years old who use computers better
than their parents, so it’s amazing what
kids can do with computers these days and
how young they do them.

So I’m working on a couple of projects to
create brochures and such for high school
students. Like | say, that’s something that

was taken on as a national kind of group of

interested persons and that’s in the works
as well. I’'m still working on it, but I hope
to be more successful in getting Dr.
Steeves here in the next year or so. That’s
certainly a goal.

Chairman (interpretation): Thank you. Mr.

Ningark.

Mr. Ningark: Thank you, Ms. Keenan

Bengts. From my own perspective, | would

like to sum up by saying that I think in our
political lives, common sense plays a big
role in the daily business that we do.

I think we have to try and distinguish
things between things. | could never ever

call one of my colleagues a liar, but I could

say that perhaps a Member is misleading.
By making mistakes, I have learned to say
worse things in a nice way in politics.
Thank you, Madam Commissioner.

Chairman: Thank you. Ms. Bengts.
Ms. Keenan Bengts: Thank you, Mr.

Chairman. I’m not sure what I should say
to that...
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>>| aughter

... except that | will take your wisdom and
use it.

Chairman: Thank you. Mr. Okalik.

Mr. Okalik (interpretation): Thank you,
Mr. Chairman. It seems like we are
summing up. | would like to thank the
commissioner for appearing before the
Committee today as well as for her report
and giving us some things to consider. |
would also like to thank her for being open.

I would like to see you again and | would
like to see you get back to your role as a
commissioner. Since your term is coming
up, MSB will be working on it. | thank her
for her good, hard work. Thank you, Mr.
Chairman.

Chairman: Thank you, Mr. Okalik. With
that, would you like to make some closing
remarks, Ms. Bengts?

Ms. Keenan Bengts: Thank you, Mr.
Chairman. | would. Kind of stemming from
what has just been said, this may well be
my last appearance before this Committee
and because of that, | would like to take the
opportunity to say | have more than
enjoyed my time as Information and
Privacy Commissioner of this jurisdiction.

The work | do here from the work I do in
the Northwest Territories is very different,
and I have to say that | much prefer the
approach on this side of the border. The
people here are far more open to listening,
to learning, and to implementing the Act
and what it stands for and what it means, |
think they understand it better.

I would just like to say that in closing and
because as | said this may be my last
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appearance, | hope it is not my last
appearance but it may be, and I would to
thank the Legislative Assembly and the
Members of the Committee for giving me
the opportunity to do something that I am
passionate about. Thank you.

>>Applause

Chairman: Thank you very much. Thank
you for your report and your time here. It
was very useful for the Committee. We
will be making our own Committee report
to the Legislative Assembly from this
meeting.

With that, 1 would like to invite the
Committee for a wrap-up upstairs in the
Nanug Room in about 10 minutes, let’s say
at 5:35 p.m. Qujannamiik. I’ve got no
gavel.

>>Committee adjourned at 16:25
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