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REPORT TO THE SPEAKER OF THE LEGISLATIVE ASSEMBLY CONCERNING THE
POSSIBLE CONFLICT OF INTEREST RESPECTING THE APPOINTMENT OF THE
ACTING DEPUTY MINISTER OF HUMAN RESOURCES

1. INTRODUCTION

This Report is made to the Speaker of the Legislative Assembly pursuant to
section 44(1) of the Integrity Act of Nunavut.

This matter arose as a result of the questions posed by two elected members
of the Legislative Assembly - George Hickes, Igaluit-Tasiluk, and Joe
Savikataaq, Arviat South, during proceedings in the House on Monday
March 7, 2022. The central issue raised by Member Hickes was that a
member of a Minister’s household was appointed as an acting deputy
minister [in the department over which the Minister had authority], and
what assurance could be given that this will not occur again. The relevant
excerpt from Hansard is attached as Appendix 1 to this Report. The Premier,
The Honourable P.J. Akeeagok, responded orally to the questions on March
7, 2022 and as well, provided a Return to Oral Question (Appendix 2) on
March 8, 2022. The Premier advised that such matters are governed by
policies and procedures and that no policies or procedures had been broken.
As indicated in the Oral Return, the Premier advised that this matter would
be referred to the Integrity Commissioner for review and advice. The
Premier contacted me by telephone Tuesday March 8, 2022 to outline his
request.
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2. SCOPE OF AUTHORITY

Any person who wishes to make a complaint to the Integrity Commissioner
may do so by making a request for a review in writing. The Integrity Act
states that in addition, this procedure requires the person making the
complaint to provide a sworn affidavit setting out the grounds for the belief
that a contravention of the Integrity Act may have occurred.

This process did not occur in the present case. However, under section 40
of the Act, the Integrity Commissioner may on her own initiative undertake
a Review. The ability for the Integrity Commissioner to initiate a Review
without a formal complaint being submitted is a necessary authority which
allows matters to be reviewed which have come to the attention of the
Integrity Commissioner. However, this self-initiated process should only
occur in circumstances involving a serious question of a possible breach of
the provisions of the Act and where there is significant public interest in the
review and resolution of the issue. It is my opinion that both of these
circumstances exist with respect to the present matter.

The Review involves a possible breach or contravention of the duties of
elected Members of the Assembly set out in the Integrity Act. For the
purposes of this review, the question before me is whether the Minister
Responsible for Human Resources breached any provision of the Integrity
Act in approving or accepting the appointment of his spouse as acting
Deputy Minister in that department.

The relevant sections of the Act are as follows:

Integrity Act S.Nu. 2001,c.7

PROVISIONS APPLYING TO ALL MEMBERS

General obligations and commitments
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4. Each member shall

(@) perform his or her duties of office and arrange his or her private
affairs in such a manner as to maintain public confidence and trust in
the integrity, objectivity and impartiality of the member;

Conflict of interest

8. A member shall not make a decision or participate in making a
decision in the performance of his or her duties of office or otherwise
exercise an official power or perform an official duty in the exercise of
his or her office if the member knows or reasonably should know that
in doing so there is an opportunity to further the member's private
interest or improperly to further another person's private interest.
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3. BACKGROUND

A. Election to Cabinet and assignment of portfolios

Members of the 6™ Assembly were elected October 25, 2021. Thereafter,
on November 15, 2021 Members announced the date and format of the
Nunavut Leadership Forum. For those who may not be familiar with this
process, it is @ Forum in which elected Members put their names forward
for election as Speaker, Premier and Executive Council (or Cabinet). The
News Release for this process is set out as Appendix 3.

The Leadership Forum concluded on November 17, 2021 at which time the
Speaker (The Honourable Tony Akoak, Gjoa Haven), Premier (The
Honourable P.J. Akeeagok (lgaluit — Niagunnguu) and members of Cabinet
were announced. (Appendix 4). Members were sworn in the following day,
November 18, 2021.

The Premier has the authority to assign portfolios to the Cabinet Members.
In this regard, Minister Adam Arreak Lightstone, Iqaluit-Manirajak, was
designated the Minister Responsible for Human Resources. He was also
assigned other portfolios, namely Minister of Finance, Minister Responsible
for Workers Safety and Compensation Commission and Minister
Responsible for the Liquor Licensing Board.

At the time this appointment was made, the spouse of Minister Lightstone
was employed as Director, Employee Relations & Job Evaluation,
Department of Human Resources. It is to be noted that this position is a
senior and critical function within the Department. The position involves a
broad range of significant responsibilities including (but not limited to):
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e Directing collective bargaining activities as per the Public Service Act,
including the provision of a Chief Negotiator for all GN bargaining
teams;

e Directing employer/employee relations activities that add to the
efficiency and quality in delivery of labour relations services
throughout the GN;

e Responding to grievances, human rights complaints and direct
handling of arbitrations.

A copy of the Position Description for the position occupied by the spouse of
Minister Lightstone is attached as Appendix 5.

The Director position reports to the Assistant Deputy Minister, Operations in the
Human Resources department. The Assistant Deputy Minister reports to the
Deputy Minister. A schematic of this reporting is as follows:

Minister

|

Deputy Minister

|

Assistant Deputy Minister, Operations

|

Director, Employee Relations and Job Evaluation
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A copy of the organizational chart is attached as Appendix 6.

At the time this cabinet portfolio appointment was made, the spouse of Minister
Lightstone had already tendered her resignation from this post on October 18,
2021 such resignation to be effective January 28, 2022. However, she remained
an active employee during that period.

In addition, at the time that Minister Lightstone was assigned Ministerial
responsibility for the Department of Human Resources, the Premier did not have
detailed or formal discussions with his newly elected Cabinet members
regarding their appointments to the various portfolios, nor was there any
request that Cabinet members declare possible conflicts of interest prior to the
assignment of portfolios. The Premier indicated that he took careful note of the
remarks of those seeking Cabinet positions, and in particular, past experience,
areas of strength and interest. In addition he had conversations with various
members prior to the conclusion of the Leadership Forum regarding members’
interests, strengths and prior experience.

Minister Lightstone advised that he had casual discussions with the Premier
prior to the Leadership Forum at which time he indicated his areas of strengths
and weaknesses, past relevant work experience and those portfolios which
would most align with his experience and skill set. He also indicated that he
made the Premier aware of the employment of his (Minister Lightstone’s)
spouse. There are some discrepancies in the recollections of Minister Lightstone
and the Premier on this issue. The Premier does not recall whether or not
Minister Lightstone advised him of the employment of his spouse in a senior
position in the Department of Human Resources at the time of the Leadership
Forum. Suffice it to say that at the time the Acting Deputy Minister appointment
was approved by Minister Lightstone and brought to the attention of the
Premier, the Premier was aware of the relationship and the perception of
conflict of interest in the matter.
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Prior to the Leadership Forum, elected Members received detailed briefings on
the operation of the Assembly, parliamentary procedure and the status of
matters in various departments. In addition, a detailed briefing was given by
myself regarding the elected members’ responsibilities and obligations under
the Integrity Act. After the briefing | was available in Igaluit to meet with
members to discuss any issues, questions or concerns. Twenty of the 22 elected
members met with me in person. Minister Lightstone did not avail himself of
this opportunity.

Once elected as Cabinet members, a detailed briefing was provided to them by
senior staff within the Department of the Executive and Intergovernmental
Affairs. This briefing included a section concerning conflicts of interest as well as
areas concerning familial relationships. The Ministers were also provided with a
detailed document called the Ministerial Procedures Manual (portions of which
will be referred to later in this Report). Minister Lightstone did not advise any
senior staff in the Department of Executive and Intergovernmental Affairs of the
employment of his spouse in the Department of Human Resources. He indicated
that “everyone knew”.

B. Circumstances of the Acting Deputy Minister Appointment

It is commonly known that the Department of Human Resources can be and
often is a stressful work environment. It deals with sensitive employee relations
matters, among many other responsibilities, and situations where employees
seeking advice and direction, or relief may not be at their best or strongest. This
stressful work environment was amplified by the pandemic, the isolation of
workers, families and general anxiety concerning health and well being.

In addition, the Deputy Minister of Human Resources is responsible for all GN
building closures arising from weather or other safety considerations. | mention
this because the responsibility is a daily, ongoing and important function and
accordingly, there must be a designated person in the position of Deputy
Minister of Human Resources at all times.

Finally, it is well known that this Department, as well as other Departments, has

suffered significant staff shortages, leaving a heavier burden on those in the
Department to fulfil its mandate.
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| also note at this point that a common concern brought to any elected MLA
often involves issues related to human resource matters. In the circumstances
that existed between November 18, 2021 (the date when Ministers were sworn
into office) and January 28, 2022 (the resignation date of the Minister’s spouse),
such concerns often could not be presented to Minister Lightstone by an MLA
due to the involvement of the Minister’s spouse in the issues of concern. This is
separate and apart from the appointment of her as acting Deputy Minister.
Alternatively, the Minister would have to declare a conflict of interest respecting
any issue arising out the actions, decisions or operations for which his spouse
was responsible.

The Department of Human Resources has been chronically understaffed and this
was the case in December 2021. One Assistant Deputy Minister had left his
position, and the other Assistant Deputy Minister was in the process of
completing his employment with the GN and was working remotely outside
Nunavut.

The Deputy Minister of Human Resources, Sheila Kolola, had applied for a much
needed break from work and was scheduled to take leave from December 16,
2021 to January 3, 2022. This application for leave was made November 29, 2021
and was approved by Minister Lightstone. This followed the usual procedure.
Approval for leave of senior staff and appointment of acting senior staff is
typically handled by the Minister responsible for that department. Information
concerning these decisions is routinely provided to the Department of Executive
and Intergovernmental Affairs.

However, the above noted vacancies at the senior management level in HR
made it difficult to allocate the acting Deputy Minister role and responsibility
during the period of Ms. Kolola’s leave. Normally an Assistant Deputy Minister
would assume the acting Deputy Minister position. Employees other than
Minister Lightstone’s spouse were approached but were either unable or
declined for other reasons to assume the Acting position. However there was no
canvas of other departments to determine whether a senior staff member could
fill this role. The period in which the acting Deputy Minister would have
responsibility was short as the GN closed for the holiday season December 24,
2021 until January 4, 2022. In practical terms, the “acting” period, or the period
in which there would be an acting Deputy Minister of HR was at most seven
working days. Nonetheless, as indicated above, it was necessary to have
someone in that position for that period.
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Sheila Kolola had come to the conclusion that the spouse of Minister Lightstone
was the best person to act as Deputy Minister due to her strong skills, knowledge
and experience in the HR field. In consultation with her Assistant Deputy
Minister, Ms. Kolola was advised that the acknowledged conflict of interest
could be addressed by having an alternate reporting pathway — namely that her
acting Deputy Minister would not have direct contact or communication with
the Minister regarding matters which arose. She would have signing authority in
Iqaluit for internal operations. Communications to and from the Minister’s office
would be addressed through the Assistant Deputy Minister.

On December 15, 2021, when Deputy Minister Kolola sought the approval of
Minister Lightstone for the appointment of his spouse to the acting Deputy
Minister position, she advised the Minister of the alternate reporting
arrangement and that this would address the issue of conflict of interest.
Although Minister Lightstone initially had concerns regarding the appointment,
he accepted this advice without further inquiry and signed the approval for his
spouse to be appointed acting Deputy Minister. A copy of the signed approval
from Minister Lightstone is attached as Appendix 7 to this Report. It is clear that
the choice of the Minister’s spouse to act as Deputy Minister did not originate
from the Minister and indeed, it caused him concern. However, he accepted the
advice that the conflict of interest could be appropriately addressed through the
alternate reporting and communication pathway through the Assistant Deputy
Minister.

C. Steps taken after the appointment of the Assistant Deputy Minister

Deputy Minister Sheila Kolola advised the then Deputy Minister to Cabinet,
Virginia Mearns, of the acting appointment of Minister Lightstone’s spouse. She
also advised Ms. Mearns of the alternate reporting procedure that had been put
in place. Despite this alternate reporting mechanism, Ms. Mearns was
immediately concerned about the appointment and accordingly on or about
December 20, 2021 raised the question with the Premier. Although the exact
timing of this conversation is unclear, it is clear that it occurred after the acting
assignment was signed off by Minister Lightstone. The Premier advised Ms.
Mearns that he was disturbed by the apparent conflict of interest and instructed
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that another person be found to take on this responsibility. Deputy Minister
Kolola agreed to shorten her leave and assume her responsibilities December
21, 2021.(Appendix 8)

ANALYSIS

| wish to point out that there is no evidence of any collusion, corruption,
inappropriate benefit nor nefarious actions or directions associated with these
circumstances. There was no evidence of the advancement of a private interest
of the Minister, his spouse, or other person. However, the absence of this does
not address the more difficult questions of:

e The appearance of conflict of interest, and
e Whether the alternate reporting mechanism put into place in this matter
adequately addresses the question of apparent conflict of interest.

It is well established that the appearance or perception of conflict of interest
must be treated with the same scrutiny and seriousness as actual conflict of
interest. In some instances actual conflict of interest can easily be established
on the evidence, such as when a person in authority or elected office
participates in a decision that either directly benefits him or her, their business
interests, or those of his or her family. Such clearly identifiable conflicts of
interest are usually the exception. When there is a perceived conflict of interest,
the focus shifts to the integrity of the institutions or practices affected in
addition to the persons directly involved. In the case of the Legislative Assembly
and those who are elected to office, the responsibility is to maintain the public
confidence in the operations of the institution as well as the character and
integrity of the officers and members of that institution.

This is reflected in the Purpose and Principals set out in the Integrity Act:

Purpose

1. The purpose of this Act is
(@  to affirmin law the commitment of the members of
the Legislative Assembly to serve always the common good
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Principles

in keeping with traditional Nunavummiut values and
democratic ideals; and

(b)  to establish a system of standards and accountability
for fulfilling that commitment.

2. This Act is founded on the following principles:

This is also
Manual:

(a) integrity is the first and highest duty of elected office;
(o)  the people of Nunavut are entitled to expect those
they choose to govern them to perform their public duties
and arrange their private affairs in a way that promotes
public confidence in each member's integrity, that
maintains the Legislative Assembly's dignity and that
justifies the respect in which society holds the Legislative
Assembly and its members;

(c)  the members of the Legislative Assembly are
committed, in reconciling their public duties and private
interests, to honour that expectation with openness,
objectivity and impartiality, and to be accountable for so
doing;

(d)  the Legislative Assembly can serve the people of
Nunavut most effectively if its members come from a
spectrum of occupations and continue to participate
actively in the economic and social life of the community.

reflected in the provisions of the Ministerial Procedures

1.3 Conflict of Interest
Guidelines:
1.  The Conflict of Interest provisions of the Integrity Act

applies to all Members of the Legislative Assembly including
Ministers.
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2. Ministers must uphold the highest ethical standards so
that public confidence and trust in the integrity and
impartiality of government are maintained and enhanced.

3. Ministers have an obligation to perform their official
duties and arrange their private affairs in a manner that will
bear the closest public scrutiny. This obligation is not fully
discharged merely by acting within the law.

4. Ministers must avoid conflicts of interest, the appearance
of conflicts of interest, situations that have the potential to
involve conflicts of interest, and Ministers must declare a
conflict of interest at the point and time it becomes apparent

5. Ministers shall not:
a. engage in any other employment or in the practice of a
profession;
b. engage in the management of a business carried on by a
corporation;
c. carry on business through a partnership or sole
proprietorship; or
d. hold office or directorship, unless holding the office or
directorship is one of the Minister’s duties as a Minister, or
the office or directorship is in a social club, religious
organization or political party.

6. Ministers must declare and take the necessary steps to
avoid conflict of interest, if any member of their immediate
family is a senior manager in any government department,
public agency or statutory body for which the Minister is
responsible. Acting appointments are to be reviewed on a
case by case basis.

7. Ministers are reminded of the potential conflict of interest
that may occur if a spouse or dependent child of the Minister
holds or enters into a contract, including a contract of
employment, with any department or agency of the
Government of Nunavut for which the Minister is
responsible. In the event that such a situation occurs, the
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Minister may utilize the method outlined in section 19 of the
Integrity Act to get a ruling from the Integrity Commissioner
on the conditions under which such a relationship would not
represent a conflict of interest.

No advice was sought from my office with respect to this arrangement or the
appointment of the acting Deputy Minister.

Minister Lightstone and the senior staff within the Department of Human
Resources were of the view that the obligations set out in these documents were
met by the insertion of a separate communication protocol that avoided direct
contact between the spouse as Acting Deputy Minister and the Minister. In
other words, that this alternate reporting and communication regime was the
“necessary step(s) to avoid a conflict of interest”. With respect, | disagree. This
protocol, or ones similar to it may be sufficient in situations where there are
several reporting layers between a Minister and a family member, and where
the position of the family member is not as significant as the position of Deputy
Minister. Indeed, the instances of elected Members and Cabinet Ministers
having a relative or spouse working at some level in the GN is not uncommon.

While the protocol adopted in this instance may have addressed problems of
actual conflict (and there may in fact be reservations as to whether it even did
that given the spousal relationship), it does not address the equally important
problem of perceived or apparent conflict of interest. The ordinary person on
the street is not privy to such arrangements. The ordinary person on the street
would not assume that arrangements were in place to protect the publicinterest
respecting conflict of interest, or that steps were taken to ensure objective and
detached communication, advice and influence between the Minister and his
spouse acting as Deputy Minister. That is not to say that there were
inappropriate communications, but rather that the public, in the circumstances,
could not have confidence that this was the case. From outside the Department,
this acting appointment did not meet what is often referred to colloquially as
“the smell test”.

Accordingly, while there is no evidence of any benefit or advancement of the
private interests of either the Minister or the spouse, the arrangement does not
satisfy the obligation of the Minister set out in section 4 (a) of the Act, namely,
to perform his or her duties of office and arrange his or her private affairs in such
a manner as to maintain public confidence and trust in the integrity, objectivity
and impartiality of the member. The difficult staffing shortages in the
Department, the brevity of the appointment and the pending resignation of the
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Minister’s spouse do not affect or alleviate the resulting apparent conflict of
interest.

It is the responsibility of the Minister, not exclusively senior staff, or employees,
to identify situations of actual or perceived conflict of interest and to address
such situations appropriately. Often conflict of interest situations can be
complex and confusing to the most experienced of elected Members, or indeed
officials in all lines of work. It is for this very reason that there is an option to
obtain advice from the Integrity Commissioner set out in both the Integrity Act
and the Ministerial Procedures Manual. The Act further provides that if advice
is sought and followed, there can be no complaint sustained against a member
having sought advice, nor can any sanction be imposed.

There were a number of junctures at which Minister Lightstone should have
sought advice. These include the initial meeting after the Integrity Act
orientation in November 2021; at the point when Minister Lightstone identified
for himself his interest in leading the Department of Human Resources if elected
to Cabinet; after his election to Cabinet and the assignment of the Human
Resources portfolio; at the point when his spouse was suggested as the person
to be appointed Acting Deputy Minister during the absence of the Deputy
Minister. It has been emphasized many times that proactive steps are beneficial
and immeasurably preferred to circumstances such as the ones we now find in
this matter.

For the reasons set out above, | find that Minister Lightstone, in approving the
appointment of his spouse as acting Deputy Minister in the department over
which he had oversight, breached his obligations under section 4(a) of the
Integrity Act in that he did not perform his duties of office in such a manner as
to maintain public confidence and trust in the integrity, objectivity and
impartiality of the member.

4. RECOMMENDATIONS TO THE ASSEMBLY

Section 46 of the Integrity Act obliges me to make recommendations as to
sanction of the Member to the Legislative Assembly. The relevant portions of
the Act are as follows:
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SANCTIONS

Recommendations after review
46. (1) If, after a review, the Integrity Commissioner finds that the member
has contravened this Act, the Integrity Commissioner shall, in his or her report,
recommend one or more of the following:
(a) that no sanction be imposed;
(b)  that the member be reprimanded;
(c)  that the member publicly acknowledge his or her
conduct;
(d)  that the member undertake such remedial action as
may be directed, including paying compensation to any
person or paying, to the government, the amount of any
gain realized by the member or any other person;
(e) that the member pay a fine not exceeding $10,000;
(f)  that the member's right to sit and vote in the Legislative
Assembly be suspended, with or without indemnity or
allowance, for a specified period or until a specified
condition is fulfilled;
(g) that the member's seat be declared vacant; or
(h)  any other sanction the Integrity Commissioner considers
appropriate.

Costs

(2) The Integrity Commissioner may also, in his or her report,
recommend that costs, in an amount determined by the Integrity
Commissioner, be paid by or to, any of the following:

(@) the member;

(b)  the person who made the request for a review;

(c)  the Government.

S.Nu. 2010,c.9,5.10; S.Nu. 2011,c.16,s.1(2).

The Legislative Assembly is obliged to either accept all of the
recommendations of the Integrity Commissioner contained in the Review
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report or reject all of the recommendations of the Integrity Commissioner
(Integrity Act, section 49). The decision of the Assembly in this regard is final
and conclusive and there can be no further inquiry into the matter. (Integrity
Act sections 48(3) and 49).

The recommendation of sanction in this matter is a difficult issue. As noted,
the range of sanctions is from no sanction imposed to the member losing his
or her seat in the Assembly.

In order to impose no sanction the Integrity Act requires:

Where no sanction shall be recommended

47. (1) The Integrity Commissioner shall recommend that no sanction be

imposed if the Integrity Commissioner finds that there has been no

contravention of this Act or that there has been a contravention of this Act but
(@) the member took all reasonable measures to prevent
the contravention;
(b) the contravention was trivial, committed through
inadvertence or an error of judgment made in good faith; or
(c) the member was acting in accordance with the
Integrity Commissioner's advice and had, before receiving
that advice, disclosed all material facts known to the
member.

Statement of reasons
(2) If the Integrity Commissioner recommends that no sanction be
imposed, the Integrity Commissioner shall state, in his or her report,
the findings that upon which that recommendation was based. S.Nu.
2010,c.9,s.10.

For the reasons outlined above, | am unable to find that Minister Lightstone took
all reasonable measures to prevent the contravention. He did not give
thoughtful and timely consideration of the possible conflicts of interest
associated with his spouse being employed in the Department over which he
had oversight, nor with respect to the acting appointment of his spouse as
Deputy Minister. In addition, although | am able to find that Minister Lightstone
made an error in judgment made in good faith, and on the basis of advice
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