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>>Committee commenced at 8:59

Chairman (Mr. Main)(interpretation): Good
morning. Mr. Quassa, can you say the
opening prayer, please.

>>Prayer

Chairman (interpretation): Mr. Quassa,
thank you. Good morning, my colleagues and
guests. Welcome to the Chamber.

I am pleased to welcome everyone this
morning to this meeting of the Standing
Committee on Government Operations and
Public Accounts.

(interpretation ends) We are meeting today
on the occasion of the Standing Committee’s
televised hearing on the 2016-17 and 2017-
18 annual reports of the Information and
Privacy Commissioner.

I would first like to introduce my Standing
Committee colleagues, otherwise known as
the gang:

e Simeon Mikkungwak, Member for Baker
Lake;

e Allan Rumbolt, Member for Hudson Bay;

e Tony Akoak, (interpretation) Member for
Gjoa Haven;

e Pat Angnakak, Member for Iqaluit-
Niaqunnguu;

e Joelie Kaernerk, Member for Amittug;

e Pauloosie Keyootak, Member for
Ugqqummiut;

e Adam Arreak Lightstone, Member for
Iqaluit-Manirajak;

e Paul Quassa, Member for Aggu;

e Cathy Towtongie, (interpretation ends)
Member for Rankin Inlet North-
Chesterfield Inlet;

¢ Emiliano Qirngnuq, Member for Netsilik;
and

e Margaret Nakashuk, Member for
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Pangnirtung.

The Information and Privacy Commissioner
is appointed on the recommendation of the
Legislative Assembly. Ms. Elaine Keenan
Bengts was appointed Nunavut’s first
Information and Privacy Commissioner in
November of 1999. She was reappointed in
February of 2015 for a fourth 5-year term of
office. I also note for the record that she has
served as the Information and Privacy
Commissioner of the Northwest Territories
since March of 1997.

As an independent officer of the House, the
Information and Privacy Commissioner is
required to prepare and submit an annual
report to the Legislative Assembly. The
Information and Privacy Commissioner’s
most recent appearance before a standing
committee of this Legislative Assembly took
place in May of 2017 on the occasion of the
televised hearing on her special report on the
privacy audit of the Qikiqtani General
Hospital.

The Government of Nunavut’s Department
of Executive and Intergovernmental Affairs
has overarching responsibility for the
government’s administration of the Access to
Information and Protection of Privacy Act.
The government’s 2015-16 annual report on
the administration of the Access to
Information and Protection of Privacy Act
was tabled in the Legislative Assembly on
March 7, 2015. However, its 2016-17 and
2017-18 annual reports have not yet been
tabled.

Today’s televised hearing provides an
opportunity for the Information and Privacy
Commissioner’s observations and
recommendations to be discussed in a public
forum. I anticipate that a number of themes
will be addressed during this televised
hearing, including:
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e Health privacy issues and the
development of health-specific privacy
legislation, as well as the government’s
implementation of recommendations
made in respect to the Information and
Privacy Commissioner’s special privacy
audit of the Qikiqtani General Hospital;

e The status of amendments that were
made to the Access to Information and
Protection of Privacy Act in September
of 2017 to bring municipalities under the
legislation and provide for public sector
salary disclosure;

e Privacy impact assessments conducted by
the government in respect to its programs
and services;

e Information sharing agreements between
the Government of Nunavut and external
entities under the Cannabis Act and other
statutes;

e The application of the Access to
Information and Protection of Privacy
Act to district education authorities;

e The government’s administration of
relevant policies, including the Privacy
Breach and Incident Policy;

e Access to information and protection of
privacy as it applies to the use of social
media in Nunavut schools; and

e The Information and Privacy
Commissioner’s recommendations for
amendments to the legislation.

Officials from the Department of Executive
and Intergovernmental Affairs and the
Department of Health have been invited to
appear at this televised hearing, and I will
shortly be asking them to make their opening
statements to the Standing Committee.

The Information and Privacy
Commissioner’s recent annual reports have
raised a number of concerns regarding
certain human resources management
practices and issues in the government.
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The Government of Nunavut’s newly re-
established Department of Human Resources
formally came into existence at the beginning
of last week. I anticipate that next year’s
televised hearing will provide an opportunity
for officials from the new department to
appear before the Standing Committee.

I will now cover a number of housekeeping
matters.

I ask all Members, witnesses, and visitors in
the gallery to ensure that their cellphones and
other electronic devices do not disrupt these
proceedings.

In order to assist our interpreters and
technical staff, I ask that all Members and
witnesses go through the Chair before
speaking.

Members of the Standing Committee have
been provided with a large number of reports
and other documents for their ease of
reference during this televised hearing. For
the benefit of our witnesses and interpreters,
I ask Members to be precise when quoting
from or making reference to specific
documents.

This hearing is being televised live across
Nunavut on community cable stations and
the direct-to-home satellite services of both
the Bell and Shaw networks.

Transcripts of the televised hearing will be
posted on the Legislative Assembly’s
website at a later date.

In keeping with parliamentary practice, the
Standing Committee anticipates reporting its
findings and recommendations from this
televised hearing to the Legislative
Assembly. Under Rule 91(5) of the Rules of
the Legislative Assembly of Nunavut, the
government will be required to provide a
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formal response to the Standing Committee’s
report within 120 days of its presentation.

I now invite the Information and Privacy
Commissioner to deliver her opening
statement. (interpretation) Welcome and you
can now begin, Ms. Keenan Bengts.

Ms. Keenan Bengts: Thank you and good
morning. It is my pleasure to have the
opportunity today to report to you on the
work that my office has been doing for the
last couple of years and to review my 2016-
17 and 2017-18 annual reports.

Before I begin, [ would like to extend my
sincere condolences to the family, friends,
and colleagues of Speaker Enook on his
passing. His dedication and commitment to
Nunavut was obvious and strong, and he will
be missed. His long career in public service
has certainly left a legacy to his name in the
pursuit of the betterment of Nunavummiut.

Because this is the first time that I have
appeared before many of you, I thought I
might walk you through some of the things
that my office is mandated to do. The
Information and Privacy Commissioner is an
independent officer of the Legislative
Assembly. As the Information and Privacy
Commissioner, | provide oversight over GN
departments and other public bodies with
respect to the enforcement of the rights and
obligations set out in the Access to
Information and Protection of Privacy Act.
This legislation supports democratic
governance by giving the public the right to
see most records held by public bodies and
helps to protect the privacy of Nunavummiut
by limiting the information about individuals
that a public body in Nunavut can collect,
use, and disclose. There are a number of
functions that fall to my office under the Act.
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1. Access to Information

The first is access to information reviews.
One of the stated purposes of the Access to
Information and Protection of Privacy Act is
to give the public the right, and I emphasize
the word “right,” to have access to all
information collected, created, and
exchanged by or for the Government of
Nunavut. There are some narrow and defined
exceptions, but essentially the Act says that
any person has a right to receive GN records.
When someone makes a request for
information and is not satisfied with the
response, my role is to review the response to
assess whether or not the response given was
in accordance with the Act and to make
recommendations if | believe there were
errors. While public bodies must always
respond to my reports and recommendations,
they are not bound to follow them. The
person seeking the information, however, has
the right to ask the Nunavut Court of Justice
to order the GN to respond if a public body
chooses not to follow my recommendations.

2. Correction

A second function of my role is in the
correction of personal information. The Act
gives individuals the right to request that
corrections be made to information that the
government has about them, for example, if a
department recorded birthdays wrong or
other personal information in error. If a
public body refuses to make such a
correction when requested, my role is once
again to review that decision and make
recommendations as to whether the public
body properly handled the request. Once
again, my recommendations are not binding,
but the public body must respond to
recommendations made. Again, the public or
the applicant has the right to appeal the
government’s decision to the court.
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3. Protection of Privacy

The third role of my office is in protection of
privacy. The Access to Information and
Protection of Privacy Act sets out the rules
for when a public body can collect, use, or
disclose information about identifiable
individuals. My office is mandated to
undertake investigations to determine if a
public body has failed to comply with those
rules and, again, make recommendations. A
privacy concern can come to my office in
one of three ways:

1. If someone thinks that a public body has
improperly collected, used, or disclosed
his or her personal information, they can
make a request to my office to
investigate;

2. If1 hear of a situation in which I believe
that a public body has improperly
collected, used, or disclosed personal
information or has otherwise failed to
comply with the privacy provisions of the
Act, I can undertake a review on my own
initiative;

3. When a public body discovers that there
has been a material breach of privacy
under the Act, that breach must be
reported to my office and, if I determine
that the situation requires a further
investigation, I can undertake that review.

In each case, once again, my office will make
findings of fact and make recommendations
which are not binding but which the public
body must respond to. Because a breach of
privacy cannot be undone, once privacy has
been breached it simply cannot be undone, I
see my role in privacy as one of exploring
ways to prevent similar breaches in the
future. In most cases, therefore, these reports
focus on how to do things better in the future
rather than on who to blame for the mistake.
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Again, once my reports are issued and
recommendations are made, the public body
must respond to the recommendations but is
not bound by them. In the case of a breach of
privacy, there is no right to appeal a
department’s decision to the court.

4. Commenting on initiatives,
legislation, programs

A fourth role of my office is to comment on
initiatives, legislation, and programs. |
provide comments and feedback on GN
initiatives when I can. The newest
amendments to the ATIPP Act, for example,
require all public bodies to submit to the
Minister responsible for the Act, who is the
Premier, a privacy impact assessment, or a
PIA, as they’re called, to explore privacy
implications of the project. There is nothing
in the Act which requires those PIAs to be
reviewed by my office, but they are
sometimes provided to me and I always
provide comment and input. I also review
bills tabled in the Legislative Assembly to
consider any possible privacy impact they
might have and, when I have concerns, I will
provide comments to the department
involved to the extent that I have time to do
so. Occasionally I will be asked by a
department to review a draft bill or some
project and be asked for my input. I also try
to keep abreast of news reports which often
bring to light government projects which
have privacy implications and when I see
these reports, I will attempt to engage with
the department involved to make sure that the
privacy requirements of the Access to
Information and Protection of Privacy Act
are respected.

These are the four main roles of my office. I
could be doing more proactive work, I would
like to be doing more proactive work,
education, and outreach, but there is simply
not enough time with the resources I have
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and the ever increasing workload.

The role of the Information and Privacy
Commissioner is currently that of an
ombudsperson. As I noted, I cannot make
binding orders, only recommendations and
those recommendations can be accepted or
not as public bodies think fit. This is a
system that has worked well for many years.
Until only a few years ago I would estimate
that 90 percent of my recommendations were
accepted. This is changing. In my annual
report for 2017-18 I outline some of the
frustrations I have had over the last year in
particular and the last few years in general.
By way of example:

- 19 of 26 reports issued by my office did
not receive a response from the head of
the public body within the 30-day time
frame outlined in the Act. Many took six
months or more before I received the
required response and currently there are
five reports for which I have not received
the Minister’s response more than a year
after being submitted to the Minister and
despite numerous reminder letters from
my office. I have gone so far as to write
to the Premier asking for his assistance. I
must assume, in these cases, that the
recommendations in these files have been
rejected.

- Inonly 5 of the 21 reviews for which I
did receive a response were my
recommendations fully accepted.

- Applicants are complaining more and
more often that they are not receiving
answers to their requests for information
and I, too, find that I often have to ask
two or three times to receive the
information I need to do my
investigations.

- Extensions of time that are neither
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reasonable nor taken in accordance with
the requirements of the Act are
happening with more frequency.

- For the first time that I can remember
since Nunavut was constituted, 1
understand that an applicant has appealed
a Minister’s decision to the Nunavut
Court of Justice

These incidents, particularly when viewed
together, concern me. I can say that one
department, the Department of Culture and
Heritage, is the source of much of this
frustration. However, the trend is clear across
the board and is concerning.

In June of 2017 I submitted to this
Committee a document entitled
“Comprehensive Review of the Access to
Information and Protection of Privacy Act.”
In that report I recommended a lot of changes
to the Act, including changes to the way in
which recommendations from this office are
handled which I believe would have a
positive impact on this trend. That report is
available on my website under “Special
Reports” should anyone wish to see it. It’s a
fairly lengthy 120 pages; I have no opinions.

Part of the issue is the increasing volume of
access requests and privacy breaches and the
lack of sufficient manpower and resources
within public bodies to properly address this
volume. I am aware that the number of
access to information requests to GN offices
has increased substantially over the last
couple of years. The good news is that, even
with the increasing number of access
requests to the GN, the number of complaints
to my office, though having spiked in 2016-
17 and increasing year by year, has not
escalated as significantly as the number of
access to information requests received by
the GN might suggest. This gives me some
comfort that the requests are, for the most

PYIRPL I LC dDn.b*C o
<L ATBPLYSC.

- P2 0a D N®P/L N5
oa ¢ C*a D/ DI gl
ARNSH%® 50 ASbIA\GPNIL>LJ.
CLd< bN=oNt AFL 5% DAC,

Cbd<d A Nsbo oNe Cedd
Acdlnabde AFLONNYP Ced<
Ce@(5DC, PY<do LRLbdS CLbPse 5Ne
APLONPLPHEC>Se,

Jde 2017-JN5d NePNCNC DT Cbd<
PPy > >seN“Hd Clea
beJa I oSl <1D<L*L, Cbd

AR ALSH®IAC NSePsde D>SeChb, Ced<
Sboose NNGSAM bLMYSbsbeCsL*L<C, C*a
ADZ RPN GoPPIPNPNC Coa
NNGe/LI% APL®dN<N2o® CAbGCI®
LeASDL*NC 120-D>5Ne CP™LE.

<L Ce L AALSNYL. Cedd
ArA5eIBL <IN HNC
ArAesv<ec<NvPAC CLbd<
Db/GPCSHECHIAC Sh>ALL <MY, CLbd<
ArL®N=5NC DOYGSADLIAC LRLed>a®
NPT Sa™NC CLbd< DraSq seDse
ArAesysolecsod [ C DbYG®IAC
SOD>ALLT T PY<da AP
ArAedv<ec<dN=oNe CLbd<d CobosT>L,
Cbd<d DR NNGAH*LDNC 2016-17
Ardce<ecc D>®IC CAb®*LC [*a
Ao soLecod N0 >R o >IAC,
Cbd<d LRLbdoC bLNPL>SHCCHIAC
ARNPONS, CL*a dbPosbsdse, Ced<
DbGSOC>SHECPIAC bLNYD>C/<SLC
PDLD>SHeCse 5P

11




part, being handled appropriately on the
ground within public bodies.

That said, the volume of work flowing
through my office keeps on growing. Fiscal
2016-17 was the busiest year ever for the
office. We opened 42 files, which is a 25
percent increase from the previous year. In
2017-18 that number was down slightly, with
35 files opened. Eighteen review reports
were completed in 2016-17 and 26 were
completed in 2017-18. The majority of the
files which came to my office were on the
“access to information” side of things. There
were 17 such requests for review in 2016-17
and 21 in 2017-18.

Public bodies are required under the Act to
report any “material” breach of privacy to my
office. The number of breach notifications
received in 2017-18 was down considerably
in the last fiscal year, which is concerning.

As I noted in my annual report, “This is not a
result of better privacy protections, nor is it a
good thing. Rather, it reflects another way in
which public bodies are simply not meeting
their obligations under the Act.”

In today’s digital world, information is a
commodity to be bought and sold and almost
any breach of privacy is likely to amount to a
material breach under the Act. When a
breach is reported, even a small one, it allows
us to examine how it happened which, in
turn, helps to “identify weaknesses or gaps
that might lead to future or larger breaches.”
Breach reporting will also “make employees
more aware of what constitutes a breach of
privacy, and consequently more careful” to
avoid them.

On a more positive note, amendments to the
Act were passed at the last sitting of the last
Legislative Assembly which did reflect some
of the changes that I have been
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recommending, in some cases for years,
including setting the stage for the inclusion
of municipalities to become subject to the
Act. This has been on my radar since my
very first annual report more than 20 years
ago. In addition, the stage has been set for
establishing what is called a “sunshine list”
which will give the public access to the
remuneration being paid to GN employees on
an individual basis. This is something that
most other Canadian jurisdictions have
moved toward in the last few years. The
amendments also require the preparation of a
privacy impact assessment when a public
body is considering new technologies or new
programs which might have an impact on
privacy in the territory. These are all positive
developments. There are others of the
amendments that are more concerning,
though they have yet to be tested in a review.
I would still like to see a complete review of
the Act, with a view to making it more
modern and to address issues that simply
didn’t exist 25 years ago when the legislation
was being drafted.

The highlight for the year last year was being
able to host my counterparts from across the
country in Iqaluit in October 2017 for our
annual federal-provincial-territorial meeting.
This is the second time we have met in
Iqaluit and the meeting was, once again, a
huge success. In addition to two days of
discussion with respect to many access and
privacy issues, | was able to provide my
counterparts with a taste of the rich cultural
heritage here. With the exception of a few
pieces of luggage that did not arrive on a
timely basis and some scrambling for hotel
rooms which had inadvertently been
cancelled, everything came off seamlessly,
largely to the credit of my assistant, Lee
Phypers in Yellowknife, and the staff here at
the Legislative Assembly who jumped in to
help. Thank you to all who provided willing
hands.
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I wanted to close on a final piece of good
news from my perspective. As of March 1 of
this year, I am very happy to have finally
filled the position of assistant
commissioner/investigator in my office. This
is a full-time position which has been sorely
needed to help me to meet the ever growing
demands of the office. Dylan Gray, who was
previously with the Northwest Territories
Department of Health as a senior privacy
specialist, is a very welcome addition to my
office. Hopefully together we will be able to
clear up the backlog within the next few
months so that when I retire in March of next
year, I can leave with a clean slate.

Thank you very much for your attention. I
look forward to answering your questions.

Chairman (interpretation): Ms. Bengts,
thank you. There are two government
representatives from the departments of
Health and Executive and Intergovernmental
Affairs. They also have opening comments.
We will start with the Department of
Executive and Intergovernmental Affairs.
(interpretation ends) Ms. Kathy Okpik,
please proceed.

Ms. Okpik (interpretation): Thank you, Mr.
Chairman. First of all, I’ll introduce my
assistant today, Mark Witzaney, ATIPP
Coordinator. I’ll start my opening comments.

(interpretation ends) The Department of
Executive and Intergovernmental Affairs is
responsible for the maintenance of the
Access to Information and Privacy Protection
Act and its associated policies and
procedures. My department also houses the
centralized access and privacy office for the
Government of Nunavut. Although my
department does not handle all
administration related to the ATIPP Act, we
work with all public bodies responsible under
it to ensure we are providing high-quality
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services to Nunavummiut. This includes a
consistent approach to:

Applying fees;

Releasing records;

Conducting privacy reviews;
Tracking administrative information
pertaining to access to information
requests for the annual report on the
administration of the ATIPP Act; and
¢ Providing regular training to all
government employees.

Over the past two years the government has
continued to make advancements in our
access and privacy functions. In September
of 2017 the ATIPP Act was amended to
include significant improvements. The
following changes are worth noting:

e Anonymity for applicants placing
requests under the ATIPP Act;

e Protection of employees, third parties,
and government procedures through
discretionary exemptions, specifically as
they relate to employee relations
information,;

e Provisions to ensure the protection of
highly sensitive information, including
solicitor-client information and
information found in coroners’ reports;

e Stronger privacy analysis and review
when proposing new programs involving
the collection, use, or disclosure of
personal information;

e The addition of language within the Act
that will allow for the inclusion of

municipalities under the legislation in the

future;

e Language that will allow the government
to create a program for proactive
disclosure of salary information;

e Further clarification around the definition

of “Cabinet Records” as well as a
definition of the term “consistent
purpose.”
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The Government of Nunavut continues to
monitor and review our access and privacy
legislation and policies to ensure they are
consistent with current trends in processes
and technology related to information
management. Increasingly, governments
across the country are considering various
initiatives to modernize access and privacy
legislation to better reflect the current
environment. We will actively participate in
those conversations to ensure that we do not
fall behind our counterparts.

The government continues to work with
municipalities and district education
authorities on their eventual inclusion under
the ATIPP Act. Given their proximity to the
Government of Nunavut, it will be easier to
assist the district education authorities as
they work towards the full implementation of
the Act. The Department of Education will
continue to support them in the
administration of the legislation, in a similar
way to how the Nunavut Housing
Corporation has assisted the local housing
authorities. The implementation of the
legislation within municipalities will be
significantly more challenging. My
department will continue to work with all the
relevant stakeholders to ensure that this file
moves forward towards accountability and
transparency at all levels of government in
Nunavut.

Although our government originally
amended the legislation in 2012 to include
stronger privacy provisions, the amendments
in 2017 to require privacy impact
assessments have significantly raised privacy
awareness within the government. Privacy
impact assessments are an administrative tool
used to identify the privacy risks associated
with the implementation of programs and
services that require us to collect, use, or
disclose personal information. Public bodies
creating or amending programs that deal with
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personal information are required to conduct
thorough reviews of any identified risks to
the protection of personal privacy. Privacy
impact assessments both help us to create
better programs and services and ensure that
the risks associated with personal privacy are
reviewed and addressed prior to
implementation. We are committed to
continually building and strengthening our
privacy program.

We are in an information age. The
Government of Nunavut must work
diligently to review its current information
management practices and systems to ensure
that our information is not only protected but
is also available to us when and where we
need it. The Department of Community and
Government Services leads our government
in information management and technology
services. Among the work being done, the
department has implemented the use of
collaborative tools that allow for effective
tracking, information sharing, and
collaboration among departments. We are
hoping to use this technology to improve
ATIPP tracking and reporting. It is our goal
that this service will give us the ability to
track detailed information in one centralized
location, which will allow us to improve the
efficiency and timeliness of reporting. More
efficient and timely reporting in turn will
allow us to better evaluate and identify areas
of concern and success within our access and
privacy functions.

The Government of Nunavut values the role
of the Information and Privacy
Commissioner and firmly believes that a
positive and collaborative relationship
between public bodies and the
commissioner’s office provides the greatest
benefit to the GN and to all Nunavummiut.

As noted, not all administration relating to
the ATIPP Act is the responsibility of the
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Department of Executive and
Intergovernmental Affairs. Other
departments and public bodies collect
information. If any of your questions relate to
information from them that I cannot answer,
I will be happy to follow up with my
colleagues to ensure that I can provide the
Members with the most accurate and relevant
information. (interpretation) Thank you.

Chairman (interpretation): I also thank you.
Department of Health representative, Ruby
Brown, (interpretation ends) please introduce
your staff and proceed to your comments.

Ms. Brown: Thank you, Mr. Chairman. I’'m
Ruby Brown, the Deputy Minister of Health.

Mr. Chairman and Members, thank you for
the invitation to appear before the Standing
Committee for this Committee’s important
work pertaining to the 2016-17 and 2017-18
annual reports of the Information and Privacy
Commissioner to the Legislative Assembly.

With me today from the Department of
Health is Dennis Stavrou. He is the executive
director of Iqaluit Health Services, which
includes the Qikiqtani General Hospital.

The Department of Health takes this
opportunity to also thank Nunavut’s
Information and Privacy Commissioner for
presenting her 2017-18 annual report. I
would also like to express our appreciation of
the commissioner for her work on the
privacy audit of the Qikiqtani General
Hospital. The findings and recommendations
shared with the Government of Nunavut
support access to information and protection
of personal health privacy for all
Nunavummiut.

Mr. Chairman, as was previously shared with
the Standing Committee, the department
accepted and prepared a response to each of

LLD>SONNODAAIC bLNY g, <IP*NC
AL LRLI S NMSdN*Ne
O<CNSHECSLC DNPLNNG®. CALC
AA®INCb<LE DNDLN NG

P> 2+ PCCCNeg SPAL AT <>, Cbd<
ASba AL ND>SbNEb Do ?SbeCPa o<Ise>C
ac PNZLNC®D o IINHNIo >
DNDLNNG®. ORMNJPE®D%®) Sdyeaf™.

AP/ VWCSe: A0\ Lo
deodPCACNENNeIE*USPHALL® PA >G>
OKNMNJC) Ped*L*LC A%ba AL®NNC
Db/ oNC DSbDYN“H ARKSONC,

>Gpe (OLANJC): Sdbtal™, AYRDBCS®, PA
>G>, Mo C> DL
<Geo<5bSa >IN OF,

APYRPCS®, LLeb®N=> sdyal o
SbASIYD>ALLL bNLAGE S KvLo Cbd<
ALLAD><ot Cbdd 2016-17, 2017-18
LGQUCLS DN Dobbo DNPLNCHC
beJa®dcnos1 5 blidabs LcLeDale,

ACnSBNNLeh G*o<dsbia ** NI nibdeo,
Ndot /C2P, >Nl ASbo%o

4o b5 P nLoS IS ANCNGSIC
Ao/ SPPCCa oo <AL,

Cbdd <o <d5bSa >N nrbde AASbSo™L
Sdyc<LEoNe DNDLNNG®

b*Ja ®*DcnosIC bliYa. NPNAS 2017-
18 <L SdvMP<Lr<5*L Cbd<d bliYa
Acn/Lo*U.oC CHLSYLLSe/>asIC SpPeCa
Jeo AT, Cedd SbP>aLYPC IDSdy e
Cvdo*L LRLd*.0¢ DabP>oL
AbY®PAAGSLC DA% SbSoID NI <L
NSUL Do Mg AL %ULNC

4o dsbSa NP IcnoSIC 0 DU DL ot
DGLNC,

AbYRP>CSe CAL bNLNGE_0f DobD><C Cbd<
ACAS\C PDILYa o se>C

18




the commissioner’s recommendations. We
continue to engage with the commissioner on
a variety of files to seek her guidance,
including on legislative initiatives and
research. I would like to take this time to
highlight some of the follow-up actions taken
by the Department of Health in response to
the commissioner’s recommendations
following her privacy audit at the QGH, the
hospital.

Health continues to maintain privacy and
security directives related to the handling of
confidential personal health information in
the interoperable electronic health records
system (IEHR). We have updated and
solidified these privacy directives which
support the Access to Information and
Protection of Privacy Act in the
administration of our health care services. In
November 2018 the Department of Health
shared with the commissioner a draft of our
privacy and security directives, with the aim
of modernizing our approach to health
information monitoring and protection. We
look forward to continuing to work with the
commissioner on this and will continue to
engage and seek advice from the
commissioner on how best to move forward
with implementing these privacy directives.

Health is committed to supporting a culture
of privacy within the Department of Health.
We have filled two positions at the hospital
to fulfill the responsibilities similar to that of
a privacy officer. The responsibility for
privacy is divided between the clinical
advisor and the quality assurance and risk
management coordinator.

The culture of privacy is further reinforced
through the department’s regular circulation
of privacy directives for staff; information
briefs and memos reminding staff of the vital
importance of maintaining confidentiality in
all interactions with clients. In addition, there
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are the provision of training and
presentations for staff; orientation
presentations for new frontline health care
providers; and information related to privacy
protection and health information technology
initiatives being disseminated through our
interdepartmental newsletters that further
support our goals of embedding culture of
privacy.

Examples of a few current privacy-related
initiatives include circulating a step-by-step
procedure on how to monitor and deactivate
user accounts in our electronic health records
system, which is called MEDITECH. A
report is run every six weeks to identify and
immediately deactivate inactive MEDITECH
users. This ensures that MEDITECH is only
accessible to individuals with valid
credentials and current needs. In response to
the commissioner’s recommendation that
privacy breaches in the hospital be tracked,
Iqaluit Health Services has been tracking all
privacy breaches as part of our events
reporting and analysis process.

This has allowed us to review all captured
privacy breaches, along with other potential
near misses, events, incidents, and other
unanticipated events. Moreover, staff with
MEDITECH access also receive further
orientation, addressing issues like password
management and safeguards, that is, not
sharing passwords, developing a strong
password, and the importance of frequent
password updates. Another example of our
progress is that Health will be piloting the
territorial online e-health privacy training this
spring. Health has also formed a committee
to build a quality/risk module into the new,
upgraded MEDITECH software called
Expanse. This will also allow us to use
MEDITECH as a territorial incident/risk
reporting tool, which will go live in February
of 2020.
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Health also provides periodic health
communications to all staff, such as ATIPP
coordinator guides on topics such as proper
encryption of confidential information,
sending and receiving electronic and physical
mail, and how to properly save files to
protected drives. Staff training opportunities
around records management and ATIPP
training are available and provided by the
Government of Nunavut, as well as through
presentations offered to community health
staff groups during meetings and
conferences. Our community health nurse
orientation curriculum includes a section on
confidentiality, ATIPP, and disclosure of
information. Our nurses also have access to
resources like ATIPP charts and fact sheets
on this topic. With respect to training at the
QGH, chart confidentiality, privacy, access,
and disclosure are addressed in the
orientation sessions. When possible, guest
speakers are brought in to deliver
presentations to nurses in training,
introducing them to existing policies and
procedures while addressing questions
related to accessing records, protection of
privacy, and information sharing.

Health also participates in the national Health
Information Privacy Group, a privacy
working group consisting of one
representative from each of the federal,
provincial and territorial health ministry or
departments and the chief privacy officer
from Canada Health Infoway. Participating
in the Health Information Privacy Group
allows the Department of Health to gather
information and direction relating to its own
privacy initiatives along with developing and
reviewing materials relating to the broader
national Canada health information
sponsored solutions.

Lastly, since 2015-16, Health has been
leading the necessary work to develop
health-specific privacy legislation. Mr.

4o <5bSa D nAbdC SbdNedC
DNDLNCNSHECA D Aba AYSeNclo A5
DA bS5 b ®*DnosC
NSULDEC 5 DPI<EIr CLbd< b>*Ja D¢
SHGND>LEIC NNSeb>o<ISAd< >
NSLTL >N S 5N ShGRDLSIC SPhAAC.
ACLYNAGSe ASba ALN.of Ld<
NNG®H<Lc<EC ACHLPNAS IDAQ >
0a.2¢ LRLY*g IDA*a > HNC L CCHse
D>Sbec_D>INShCCSo pa o <*oddo
bNLN“SNE bNLSLIINE SN,

Cbdd oac®oc o< Asba AbsNC
NPEo<IPNE Ac o< NCH>R>C

b**Ja Do, IDA*a SbSos 1<

AT %o SOULDa o, DSbD>ID>YC 5
DP/PIPNDYT®, oD NDC

DA% A Ldo*L NNG®CHRc<INoC
CLOL MA0S A“HJce CL*a ActLSATS,
A5 PP®eCa 4o <AL, Cbd<sb b*Ja seDa<
Lo <DA%aSbSoSt NSePN<La.o5 >
JsoPJCP>PLLLE Gea<IYP>eNC
Ac®o < NCP>o*PNJC. <I9S+ CCGHLC,
CLbd< DSbc MP<®DINENSHECSE>JC
Jeor<PD>PNOC, DBSb®N 5N
<DAL>RP®D g IILPCPLA A a®
CLbdo*L <PD<No® NNGSe/Lo®
ADAQHSTEIC NSUTLDo N5 A *L<C
INDLANNE .

4o <5bSa M nALS ASHCH>HEC A SC
baCcll Cbd<d A J*UL<o® Cbd<
AcnSbNPODob. AcnsbNredc
PLUSDANSH®IC CLeLE LRLDShed T,
AAD®Y{ob 4o <bSa >+ D oS IC
ATy <L QLL%b L AT J*UNo
baClr <*o<bSa **MDcn.AbdC
DPYP<IPNDNT®, ASHCNC CRa

4o <d5bSa M oS¢ DPYN<IPNDY.0C
b*Ja Do SI¢ bLAD>NC Ada >NSHeCSLC
<GFodsbS@ MO nrdS Acnéd Lo
_D<]Cn€°'0_qb:)C O_Jo'o'“br‘O'%rm'_Dc all gse
b**La®Ic ol AcndU<do AR c<aobdc
ALy SPrSPaede DPYP<PND>La
NNGSeYL¥o® ba Ccl ¢ DEUNaC

4o <55 Do S IC AP NC>I/LYo®
JsepJNShoC,

P 2015-16-To®
Jeo<5bSa D nAbdC
YD DPNHECHILLC AcndUSa®
Jro<sbsa MO nos I A LYo

21




Chairman, the Department of Health is in
strong agreement with the commissioner’s
recommendations regarding invasion of an
individual’s privacy and identifying
individuals.

Another relevant initiative is the review of
the Mental Health Act that the Department of
Health is currently working on. Throughout
this process, we are constantly working to
ensure that a privacy-relevant lens is applied.
To this effect, we are exploring the prospects
of taking a staged approach when completing
comprehensive privacy impact assessments
when assessing aspects of the Mental Health
Act that have privacy implications. This
includes implementing practices that protect
privacy when information sharing with
family members, developing surveillance
procedures, or providing postvention
services.

Although Nunavut is the last jurisdiction to
pursue health-specific privacy legislation,
this should not be taken as a sign that
Nunavut is not committed to working on this
important legislation. The process was
delayed due to an election, but work is still
progressing and still being done to ensure we
create legislation that is effective, efficient,
and ensures we protect personal health
information. Health met with the Inuit
advisory committee of elders from across the
territory to get input. The committee
provided insights on privacy that will help
Health develop materials for the public
during the process and beyond. At this time
the public consultation dates have not been
set.

We must be diligent and pay attention to
ensure that whatever steps we take with
legislation, we are not impeding the ability of
our health professionals to use the
information required to provide us with high-
quality health care services. As noted when

LcLyeDSose. Geo<sba M nnbde
NesPLAe 4*MsbNPJNbSLC blda <
<Dcdyc* Mo A“DoNC CLlbdd
Cdynsb*>NeOlr CdYD>beCia™Ne

aoa Ao,

Lo APNC>C Cedd SPrspos e
AfLcnosde AsdyDNIre

4o dsbSa PO nnbd o Lea
Acndny‘N%o. CL%a ARcdN“od
ACAQ®>JC CLbd<d AMt*L<C
C>DJ%a DN <D5bCCsdHNe. CLOM L
SPa>JC AL%a PN/
aLenNds®dgd I®eCHo Mgt Al *L<o®
Sb>ANSTSIC, CALC SbD>ANSHC AALPJCNUC
AP >PNSh®IM e AL LI
PI®IYbPa Coa ASbYDraLLc
DcPNNoTe Ca \>UYDo™L Cbdd
DNDLYo® Ac LN 0 DNSeOPLShe e
DR HFC ShPANSTTe D<L® Cdo*L>
CALASCACLTSIC ANNGSTT®,

0a.2C Pl yYDb |, RLSHA>SL,
0a.2¢ Py cvLY G HI®N 5
LLeDSGAO GoabSa M nosIC
AT J*U<o® Lclso®, CALc
QPPN C DS N<She ¢
AaNGHL®PNSNC Clea Acn<JUALLE.
> NP GANShS Ho

N> RJCD>J*andsbHo
Jeodbcd®I®/ >N,
4eoSbSa NI nAedS bNLSbNSb®YLIAC
ADOAC Sb>ALLDSH g C

DS NP N>LYTC Sbose AALPYDLLLC
SO>ALACONE, bNLNGEC SN DPIAC
CRa Acn<dUN=HNE PYT Lo Sbo
Acn<Ubb o n<bsL*LC. PY<do CSebD>*L
SHD>APLETSGC Py C
JOPCCHYLEMPIAC ShD>AP<Pbo S > ®DAC,

CAL PAcLo® sbP>ALENLGAN<SheDJC
CLbdo*L LcbenNeoC. Cbdd
I>PCPNDPLE N CNJC e o<
A%®ba AYPN>IAC AbIGACNHNC,
CAL*Pc®

22




we met with the commissioner, we want to
ensure we do not create a piecemeal Act that
does not meet our needs once implemented.

Mr. Chairman, as previously mentioned, we
have accepted all of the recommendations
made by the privacy commissioner and will
continue to strengthen privacy at the
Qikiqtani General Hospital. Health will
continue to work with the commissioner to
address the privacy needs of Nunavummiut.

Mr. Chairman and Members, I thank you for
this opportunity to highlight the work that the
Department of Health is doing to ensure that
health staff are aware of the most current and
appropriate protections for handling
confidential and private health-related
information.

Mr. Chairman, this concludes my opening
comments. Thank you.

Chairman (interpretation): Thank you.
(interpretation ends) As we get into our
discussions this morning and this afternoon,
the Committee has decided to roughly follow
a thematic grouping. We have nine themes
that have been set and so we will be working
our way through those. Just for the
knowledge of everybody, we’re trying to
structure our discussions somewhat. The first
theme is general issues raised in the
Information and Privacy Commissioner’s
introductory messages. Ms. Towtongie.

Ms. Towtongie (interpretation): Thank you,
Mr. Chairman. I noticed the Department of
Culture and Heritage in the government
apparently runs into roadblocks that nobody
knows about.

(interpretation ends) One of the observations
I noticed is the problems with the
Department of Culture and Heritage, and I
have a question first of all for unilingual
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Inuit. Is it because of cross-cultural
misunderstanding? I can’t assume, but would
it be more or less that unilingual Inuit have
actually problems with the privacy
commissioner with regard to their culture?
That’s my question. Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) Just to clarify, Ms.
Towtongie, I believe, is referring to the
commissioner’s opening comments where
the Department of Culture and Heritage is
mentioned on page 5. Ms. Keenan Bengts.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. The problem with Culture and
Heritage in this particular case is that they
were hit for the first time ever, I think, with
access to information requests and they
received not one but about 30 all at once. The
issue being targeted was the discovery of the
HMS Terror and the HMS Erebus.

It wasn’t as a result of a cultural
misunderstanding, shall we say, that this
department fell behind. The reason that this
department fell behind is because they have
never dealt with an access request before and
all of a sudden they’re dealing with many
and they were fairly complex matters.

The fact of the matter is, however, that the
department continues...those have all been
dealt with now, but the department,
interestingly, is starting to get a number of
requests and they don’t have the people who
have had the training, who are given the time
within their job descriptions to actually do
the work. It’s an administrative issue as
opposed to any kind of issue surrounding
misunderstandings because of cultural
differences.

Chairman (interpretation): Thank you. Ms.
Towtongie.
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Ms. Towtongie (interpretation): Thank you,
Mr. Chairman. (interpretation ends) My
second question is the privacy assessment.
Where did we copy that and where did that
originate? It’s in your opening statements,
what impact it will have on the public. That’s
my final question. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Privacy impact assessments, it’s a
tool that has been developed over a number
of years. Alberta was probably the first to
include them under their Health Information
Act as compulsory for new programs. |
believe that every jurisdiction now has some
sort of requirement for privacy impact
assessments. It’s a tool and it provides a list
of questions to ask whenever there’s a new
project going on and it will highlight areas
where often they’re missed where privacy
may be impacted so that when the program is
being developed, those problem areas can be
addressed and the privacy impact reduced as
far as possible. It’s a tool and it’s a good tool
when used properly.

Chairman (interpretation): Thank you.
(interpretation ends) Before I move on to the
next Member, I just wanted to follow up on
Ms. Towtongie’s question. You mentioned
the Franklin ships and a high volume of
enquiries. How much can you reveal to us
about the nature of those enquiries?
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. All of my reviews are public
documents, so I can tell you that they
involved legal issues mostly.

Chairman (interpretation): Thank you.
(interpretation ends) Just for the ease of the
camera operators, if you can just end each
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answer with a “thank you” and then they will
switch back. Mr. Mikkungwak.

Mr. Mikkungwak (interpretation): Thank
you very much, Mr. Chairman. My first
question is regarding page 3 of the privacy
commissioner’s opening comments. It
indicates that there is a policy on how private
information is handled and the three ways her
office receives privacy concerns. The first
question I have is: looking at all of Nunavut,
there are 25 communities, so how does your
office communicate with all the communities
to make sure that these are known? Thank
you, Mr. Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I have a website and I know that’s
not the answer to everything, but [ do have a
website and that is my major tool for
communication. All of my review
recommendations, the legislation, my special
report, and there is lots and lots of
information on that website.

How do I communicate with the smaller
communities? I’ll be frank; I don’t. I can’t. I
am a one-person office and I deal with both
the Northwest Territories and Nunavut, and
there are deadlines in the Act that I’'m
supposed to meet. At this point I am more
than a year behind because of a lack of
manpower.

I feel a little bit sheepish chastising public
bodies for not responding on time when I
know that my office is so far behind that I'm
embarrassed about it. I have to triage, shall
we use that word, and I deal with the things
that come into my office before I can do any
outreach. Simply put, I haven’t had time to
do any outreach. Thank you, Mr. Chairman.
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Chairman (interpretation): Thank you. Mr.
Mikkungwak.

Mr. Mikkungwak (interpretation): Thank
you very much, Mr. Chairman. I also thank
you for the response. Also on the same page
are the three ways you can receive a privacy
concern. The first one is “If someone thinks
that a public body has improperly collected,
used, or disclosed his or her personal
information...” The second one is if you hear
of a situation in which you “believe that a
public body has improperly collected, used,
or disclosed personal information...” The
last one is “When a public body discovers
that there has been a material breach of
privacy under the Act, that breach must be
reported” to your office. What I would like to
understand is with those three categories,
which category do you normally work with
the most? Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I take all of them. Originally the
Act allowed me to review a privacy issue
only when there had been a specific
complaint from a specific person. The Act
has since been amended, and I get those
complaints regularly and I do reviews on
each and every one of those.

Sometimes I will hear of a situation in which
there are privacy implications that I see. I’ll
give you a good example from the
Department of Health. Last summer there
was an international conference in
Greenland, I’'m thinking. I can’t remember
where it was. There were a lot of headlines
out of that conference that were reported on
locally in Nunatsiag News that I saw about
various research programs going on in
Nunavut on Nunavummiut. I saw privacy
implications there. I wrote the department
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and I said, “Tell me about these. Are there
privacy implications? What are you doing
with them?”” That sort of thing. In those cases
I decided that I got appropriate responses
from the department and I didn’t do a review.

In other cases, for example, where I hear,
normally in a news report is where I get this
information, that medical records have been
found in a dump, that has happened here, that
has happened in the Northwest Territories,
both. If that kind of information comes to
me, I will do a review.

If a public body discovers that there has been
a material breach of privacy under the Act, |
will sometimes do a review. I look at the
facts of the situation, I look at what the
public body has done to correct the situation,
I 'look at the seriousness of the concerns
raised, and where it is a small matter, I will
simply write to the department or the
organization involved and make suggestions
for changes as opposed to doing a formal
review and making formal recommendations.

If the issue is serious and it comes to my
attention through a privacy breach
notification, I will do a review and make
formal recommendations. I hope that answers
your question. Thank you.

Chairman (interpretation): Thank you. Mr.
Mikkungwak.

Mr. Mikkungwak (interpretation): Thank
you very much, Mr. Chairman. It seems like
you are looking at the questions I have.

I have a question on page 7 of the opening
comments. She indicated earlier and touched
on the issue that today everything goes
through the Internet or cellphones.
(interpretation ends) With this one, in your
opening comments on page 7, which you
have sort of lead into my question now here
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is and prior to me asking the question, when
we look at government civil servants,
regardless of any departments, from my
experience having worked in the
government, you either sign a code of
conduct, a confidentiality clause, or to attain
your status in the government workforce, in
some departments you will have to acquire a
licence to practise your field of work.

In your paragraph there, “...even a small
one,” a breach is a breach. My question to the
office of the privacy commissioner is this:
when you have codes of conduct,
confidentiality clauses, and licences to
practise, do you have classifications of
breach of privacy, small and what other?
Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Good question. Yes, a breach is
absolutely a breach. Some breaches,
however, are quickly discovered and
mitigated. For example, one of the things that
happens all the time is a fax is misdirected to
the wrong fax machine, to the wrong fax
number. If that misdirection is between one
government... . For example, within the
Department of Health, it went from one
health department to another and was
immediately discovered and a phone call was
made, “You’re getting a fax. Please disregard
it. | made a mistake,” and the person on the
end says, “Fine, I will rip it up the minute it
gets here and then throw it into the garbage,”
and then confirms that that has been done,
that is a privacy breach that has been
mitigated and dealt with appropriately and
quickly. I would consider that a very small
breach.

Then we have the crazy breaches, and |
won’t use a Nunavut example, but as you
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know, I do this work in the Northwest
Territories too and you will all have heard of
this one, is where an employee in the
Department of Health brought a laptop to
Ottawa with her and that laptop had public
health records for virtually every Northwest
Territories resident, including information
about STDs, mental health, and really
sensitive kind of information. She left it in
her car and it was stolen and it was not
encrypted. That’s a big one.

Yes, there are less serious and more serious
breaches. Thank you.

Chairman (interpretation): Thank you. Mr.
Mikkungwak.

Mr. Mikkungwak (interpretation): Thank
you very much, Mr. Chairman. This will be
my final question. You indicated what are

considered small and major privacy breaches.

If anyone should be breaching the Act by
putting out personal information, can you
explain what action would be taken? For
example, would you take the government
department to court or would you reprimand
an individual who is working within the
government or would the individual be fired
from their position? Can you give us some
examples? Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I have no control over what
happens after I do a review. I do a review, I
make findings, yes, there was a breach or no
there was not a breach, and I make
recommendations. Those recommendations
may include disciplinary proceedings against
an employee who does something willfully. I
can recommend that changes be made to
policy and procedure.
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I find that particularly when it comes to
breaches of privacy, my goal is not
necessarily to lay blame. There are
provisions in the Act which are penalty
provisions. If you breach the Act, there are
fines, but there has to be a prosecution there.
It’s very rare, frankly, that what has
happened is willful and on purpose. It’s
human nature and mistakes that cause most
privacy breaches. There are the snooping
cases and the intentional ones, but those are
far fewer than the ones that are just as a
result of human error, when people aren’t
thinking and do something stupid like
leaving a laptop in a vehicle in Ottawa.

I find that I get far further by working with
the department to try to fix the holes than
laying blame. If a public body wishes to
prosecute or fire, and I have at least once
recommended that an employee be fired, I
have at least once recommended that a
professional be reported to his or her
professional body, but that’s not for me to
do. I can make recommendations only and
what the government does with those
recommendations is up to them. Thank you.

Chairman (interpretation): Thank you.
(interpretation ends) Just to add to my
colleague’s question there, what was the
most serious privacy breach that you have
seen in Nunavut in the last two to three
years? Commissioner.

Ms. Keenan Bengts: Choices. There have
been a number. One that comes to mind... .
There are lots to choose from, but one that
comes to mind, I’m sorry to pick on the
Department of Health, came from the
Department of Health. It was a small
community and computer equipment was
improperly disposed of. A local individual
went to the dump, recovered a hard drive and
that hard drive contained the personal health
information of many people in the
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community. That person revealed it to an
employee. The employee reported it to me
after it going through the seniority. The
resident then became reluctant to return the
hard drive.

I don’t know what was on it because it was
never recovered as far as [ know. I think, in
the end, I made some recommendations of
how to appease this individual by offering to
buy him a new hard drive to replace the one
that he had gotten from the dump. He did
nothing wrong, right? He just recovered
something from the dump. Everyone can do
that, but the problem there was and it wasn’t
a Department of Health matter because it was
CGS that had replaced the computer and had
done so improperly, it resulted in a potential
breach which could have been huge, and I
don’t know because we never did get the
hard drive back. That’s one.

There was another incident in which, again
sorry, Department of Health, where the
Department of Health again... . It involved
three departments, actually, the Department
of Health, CGS again, and the Department of
Justice. This was an incident in which
credentials for access to the electronic health
record was given to a new employee at the
Department of Health, but it wasn’t given to
that employee; it was given to another
employee with the Department of Justice
with a very similar name. That continued for
six months and I don’t know how that
continued for six months because the person
working for the Department of Health would
have been unable to access the information
he or she needed to do her work or his work.
I don’t even know if it was male or female.

In that case the employee and the Department
of Justice was regularly going through the
electronic medical records and had access to
them until somebody from the community
complained because the justice employee
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was talking about what he or she was seeing.
That’s a fairly serious one too and that’s
fairly recent. Thank you.

Chairman (interpretation): Thank you.
(interpretation ends) Thank you for providing
those examples. The next thematic heading
once we’re done with this first one is health
privacy, so a teaser, maybe. Ms. Angnakak.

Ms. Angnakak: Thank you, Mr. Chairman.
Welcome to the House, Ms. Bengts.

I would like to go to page 7 of your annual
report, 2017-18 and the lower paragraph,
where you talk in regard to your relationship
with Nunavut public bodies. You have felt
over the years that your recommendations
have been accepted. This was one of the
main reasons why you say in your report that
you felt that you don’t require order-making
power to ensure that the spirit and the
intention of the Act are maintained. You go
on to say that “Over the last year, however, I
have become concerned that this may be
changing.”

You give us some numbers here that are, to
me, concerning where entities are supposed
to respond within 30 days and on a number
of occasions they have gone way past this up
to months and months and months. That tells
me that you’re sort of at a standstill there.
You also indicated that you have written
some letters to Ministers and to the Premier
about this. Can I ask you: what was the
response to those letters? That’s my first
question. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Well, I want to clarify first that all
of my review recommendations are sent to
the Minister, the head of the public body.
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That is who I write my letter and send my
recommendations to.

In the case of Culture and Heritage, I
probably wrote 20 letters over the number of
files that I have to the Minister himself
asking that he respond time and time again. |
got some responses some of the time. In
some cases it resulted in his decision being
provided. Most often I got no response
whatsoever. It got to a point where I had
something like 12 or 13 outstanding and they
have all been outstanding for six months or
more. | wrote to the Premier and I asked the
Premier to speak to his Minister.

That resulted in a response from the
department on all but five. Those five remain
outstanding. I have since spoken to the
former manager of the ATIPP division
several times and I know that she made
efforts to get the responses done; Jessica
Young, who is now with the Department of
Justice and no longer our manager. [ know
that she spoke with the department several
times, and I wrote yet more letters and I have
just at this point simply closed the files
because there is only so much I can do.
Thank you.

Chairman (interpretation): Thank you. Ms.
Angnakak.

Ms. Angnakak: Thank you, Mr. Chairman. |
think that is very concerning. We have
legislation in place and people aren’t
adhering to it. There’s got to be some kind of
mechanism, otherwise why do we have
legislation? Why? We’re not going to follow
it. It’s in place for a reason. What was the
response of the applicants? Did you go back
to the applicants and say you had to close it
because you couldn’t get anything from
government? Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
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Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Interestingly it appears that the
applicant has received responses on every
one of the reviews, many of them late and
most of the time when I received the
response, the applicant received the response.
On these last five, apparently, I’'m told that
the applicant has received a response, but |
have not. [ don’t know what the Minister’s
response was.

Yes, the applicant was frustrated. It was the
same applicant on all of them, I can tell you.
Like I say, it was a series of requests all from
the same applicant, all on the same issues,
generally speaking, and the applicant was
frustrated. This is also in a series of reviews
and there is one currently before the court for
review of the Minister’s decision. Thank you.

Chairman (interpretation): Thank you.
(interpretation ends) I believe that that is the
first time in Nunavut that that has happened,
S0 it is interesting on its own. Ms. Angnakak.

Ms. Angnakak: Thank you, Mr. Chairman. I
was wondering if the commissioner could tell
us: how many other outstanding reports? Do
you have a number in your head of where
you are not receiving any responses from and
which departments? Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Currently those are the only ones
outstanding. Many are received late. Like I
say, I am hardly one to complain because |
am behind as well. The way I look at it is
this: public bodies have far more resources
than I in my one-man office or now two-man
office has. There should be a process in place
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for timely responses to these requests.

I don’t want to sound overly negative,
although my annual report is probably the
most negative I have ever written. I
understand that there is a special set of
circumstances that resulted in a large number
of these problems, but the Department of
Finance had huge problems in responding to
access requests as well, most of those in
relation to human resources matters.

At one point in one of my review
recommendations, I suggested that whoever
was doing the ATIPP work in that office, the
ATIPP work be given to somebody else
because the person who was assigned to that
work had too many other responsibilities. It
was just tacked on and he couldn’t manage.
There was just too much work to do.

The Department of Finance would probably
be the other department who was having
problems, and that was all in the area of
human resources. Thank you.

Chairman (interpretation): Thank you.
(interpretation ends) Just a reminder, the use
of acronyms is always an issue here in the
Assembly, and I am not sure what the
Inuktitut word is for ATIPP. If we can just,
and reminding myself as well, spell out the
acronyms. Always spell them out, please.
Ms. Angnakak.

Ms. Angnakak: Thank you, Mr. Chairman.
You talk about your own challenges in your
office and you were a one-person show for a
number of years, and now you have just
hired somebody. Why did it take you so long
to hire another person? What were the
challenges there? Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
Commissioner.
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Ms. Keenan Bengts: Thank you, Mr.
Chairman. I can think of a number of
responses to that. I did this work; I have been
doing it for 23 years. When we started, the
number of files that I had come in a year was
very few. As the workload began to increase,
I spent more and more of my time doing... . |
was practising law and I was doing the
access and privacy work. As time went on,
my practice of law became less and my
access and privacy work became more. In
January 2015 I shut down my law office and
started doing the access and privacy work
full time.

Between 2015 and 2018 the volume of work
increased exponentially. It was crazy and it is
not stopping. It is still going on that upward
trend, but the jump was incredible. I think it
was something like 200 percent when I
combined both the Northwest Territories and
Nunavut because I’'m doing both, probably
200 percent within those four years.

It takes time to move government when it
comes to budget. I missed one year in budget
and the next year [ wasn’t given the budget,
keeping in mind that my budget is largely,
not entirely but largely dictated by the
Northwest Territories because that’s where
my contract lies. It’s complicated, but the
Legislative Assembly here has a contract
with the Legislative Assembly in the
Northwest Territories.

In any event, and then we needed to create
the job description and make sure that it was
properly rated and so I had the budget as of
March 1 of 2017 but wasn’t able to fill it
until this year. Thank you.

Chairman (interpretation): Thank you. Ms.
Angnakak.

Ms. Angnakak: Thank you, Mr. Chairman.
Thank you for your response. Can you tell us

Pa <A™ OLANJO): Sdreal®, AbYRD>CS,
ArAAC PDRNPSAC, Ado Acn<n/LcSed
23 QSGJAC. <L AP<INGEC.
DbYGSHCCPIAC M ASSHEC PE+MEDAC,
QGJAC @ Q<IN NC

A Avyse<e <l PSLC
ArAED5< <l >GL

Ll rDLodseD*L. b*Ja e Dcnos®
bIrPLSbsbeC® 5%, Cbd<d a*Ma® \a *ryS
C*a C2*L blYaPoGot

ASba Ab“c_ncc DI, Ca

Acn<dnc D®CS Lcbene,b<o™L
0%b®N5J C*a. Acn<n“c Ccc >%*CS.

2015 <L 2018 Cbd<d Acn<n.SbeCseCoc
SgeRb<L .. DPIAC
ArAvsJse< L D®IAC, C<D>*L
Sgtlec <P D> s Ced<]
Acn<dny2c Coa <5GJ<da® 200%-
Jod®Io? 0aYd® <L 0a 2 bN~od,
C<APOJ >LC.o¢ C<APbac DSLE
DPYGSHEC®IAC YCLAC <5GJ Ado.

Cbdd Abn<D*LC <L LLbd*o

OYa o0 A<D Pa DL
I>EPNNC PYRWSD 5o

Pa DLeCOPNCHC DO, AlNCoNC
PaDLeCAHC®CDC Codd oa Y%
LRLb*M* 0 CAbo <*MPPN*LatLS. Coa
Arn<D<LLoO%, Codd o /<5
LRLY* M 0¢ 0 D€ LRLbd ¢
QPPNSHSLC DR ANNNP<S*L.

Cbd<d A%®ba ALPNG \PCD>Ho- Ca
NPCDLLG P L L 1, 2017
PaDLbcc PG ORI, CoAL PY<lo
QGJYC CRa N®PcheDse A%ba ALSeN.
sdyeal®.

AP/ RRCSe: L'a. ™ <abbre.

QSabbse (OLNNJO): sd*al®, Ab/RPCSe,
sdbeal™ PDLAC Cbdd Lea

37




how many files you are behind in? Thank
you, Mr. Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) That’s the backlog that
was mentioned in your opening comments.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I keep a list on my desk right in
front of me all the time so that [ am
motivated. I currently have a list of 48 files
between the Northwest Territories and
Nunavut which are ready for review. Almost
all of them are past the six-month period in
which I have to respond. Some of them are as
much as a year old. That said, since March 1
and the advent of some help, I have reduced
that number from about 55, so I’'m getting
there.

Of the 48 that are outstanding, probably and I
don’t have the list with me, but I would say
about a third of them are Nunavut, basically
the rest with the Northwest Territories.
Because of the Health Information Act in the
Northwest Territories, which came into effect
in November or October of 2015, it has
created huge numbers of files for my office.

When my term expires March 31 of next
year, [ do not intend to put my name forward
again. This may be my last appearance.
That’s sad, but I understand that plans are in
the works for a resident full-time Information
and Privacy Commissioner. Hopefully the
resources will be allowed so that the next
Information and Privacy Commissioner here
can “hit the ground running” and my
intention is to get all of my backlogs
finalized, out the door and be current by the
time I leave office. Thank you.

Chairman (interpretation): Thank you. Ms.
Angnakak.
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Ms. Angnakak: Thank you, Mr. Chairman. I
would like to ask the government, the
different departments the same question.
What do you do to ensure that the Act is
being adhered to and that the proper time
frames are being respected? These are people
wanting to know information about
themselves or about a file, and there’s
legislation in place to allow them to do that.
It’s there for a reason. If I can get a response
from the government, I would appreciate
that. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) First, we will go to EIA,
Ms. Okpik.

Ms. Okpik (interpretation): Thank you, Mr.
Chairman. We’re presently working on a
computerized system as Executive and
Intergovernmental Affairs with the help of
Community and Government Services. It’s
called SharePoint.

The people who deal with privacy issues
from different regions will have to input into
that system when you come to request and
when a response is expected. At Executive
and Intergovernmental Affairs, when we hear
of a late response, we try to work with the
different departments. If I have to say
something to my fellow Deputy Ministers, I
write letters to them saying, “These are past
due’’ or “These have to be dealt with.”

As the privacy commissioner mentioned, as
soon as | heard about a letter that came from
Culture and Heritage, I dealt with them right
away. The request was responded to. It turns
out a copy was not sent to the privacy
commissioner. As soon as we found that out,
the documents were supposed to be given to
the commissioner yesterday. Perhaps they
still haven’t seen them yet. All of the
Ministers’ letters and responses were sent by
email and are all available. I looked through
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the responses yesterday from the Ministers to
the privacy commissioner. After that
happened, I sent out reminders to the work
that has to be done by the Ministers and how
they are supposed to deal with them, That
same reminder was sent to all of the officials
of the Ministers so that they will be aware.

However, on the other hand, I can say that
we also wait. She stated that she is also
behind. For example, the Department of
Family Services provides responses to the
requests on time. However, there are three
privacy reviews within 2018-19 that have not
been responded to. If they don’t have that
information, they cannot respond to the
requests. Another example is the Department
of Justice has informed me that they are
waiting for five responses by the privacy
commissioner if they are going to be
providing responses to the requests. The fact
that she has not responded also affects the
government. After she responds, then the
department can respond to the
recommendations. If she is not satisfied with
the response, the response has to be provided
at a later time, then that is the only time that
the government can respond to the requests.

However, we have dealt with different issues,
such as training. As Member Mikkungwak
asked how all of the communities receive
services, all our government liaison officers
have been trained in privacy matters. If a
request comes from a community, if they
request a report or information from the
government, the government liaison officers
can assist in filling out forms. There is a cost
associated with that and they are informed as
to how the payment can be made. They can
deal with different issues in the communities.

We have provided different assistance to our
staff, for instance, providing manuals, and
they’re all available on the website on the
different ways we can assist Nunavummiut.
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Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) Ms. Angnakak, I’1l let
you maybe rephrase your question for the
Department of Health if you would like or
maybe you could state it again just for clarity
to help to direct their response. Ms.
Angnakak.

Ms. Angnakak: How do you ensure that
timely responses are provided by the
department if a request comes in for
information? Thank you, Mr. Chairman.

Chairman (interpretation): Thank you. Ms.
Brown.

Ms. Brown: Thank you, Mr. Chairman. In
the Department of Health we do have a
process in place and when an enquiry comes
in or a comment or any information from the
commissioner, it goes straight to the Deputy
Minister of Health and I review it. There’s a
tracking system available. We have a
coordinator who then will take that and do
the legwork in terms of connecting with
everyone involved. It’s taken extremely
seriously because in Health the whole culture
of protection of the patients in every aspect is
very important.

If there is going to be a delay, we will keep
in touch with the commissioner and it’s
usually because it requires an investigation,
and that takes time to make sure it’s done
properly. It’s also sometimes the solutions
that have to be created take time to do and so
there might be a delay in that, but the fact
that we have a timeline to meet is never
ignored. We keep in close touch with the
commissioner’s office and make sure that we
meet the timelines, and the Deputy Minister
is responsible and accountable for that.
Thank you.
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Chairman (interpretation): Thank you. Ms.
Angnakak.

Ms. Angnakak: Thank you. Just in keeping
with the topic of delays and time frames and
things like that, in your recommendations in
the report, your recommendation No. 3 was
to basically change the way the process is
done so that, let’s say if | was making a
request, my name wouldn’t show up, that it
would be just about the information sought
and so the departments wouldn’t know it’s
me. It’s confidential because, I guess, there
was some thought behind that that if, for
example, I didn’t have a good relationship
with the Deputy Minister and I left my job,
but I wanted to find out, or the relationship
might not be good and I might still be in my
job, and I want to do an ATIPP, it might have
an influence in the response that the staff
member gets back.

My question to the departments is: what
would you feel... ? As a department, do you
feel that makes a difference, or is there just
the process to go through? Does it influence
the decision? Perhaps if I was in that position
and I was the Deputy Minister, and I didn’t
get along with the staff member and I knew
all the background according to my own
understanding, it could influence my
thinking. How much of an impact do you feel
that has in decisions that are made on these
requests? Thank you, Mr. Chairman.

Chairman (interpretation): Thank you, Ms.
Angnakak. (interpretation) EIA did mention
that anonymity for applicants placing
requests under the ATIPP Act is in place
now. It is in place and that was following the
amendment of the ATIPP Act. Do you want
to maybe rephrase your question? I’ll allow
you to rephrase this, Ms. Angnakak.

Ms. Angnakak: I don’t know. I mean that
was my question. I didn’t realize. Perhaps
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with the Department of Health, is that
something that you have implemented as
well? Is this across the government? I’m not
sure. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you. Ms.
Brown.

Ms. Brown: It is across the government. We
all follow the same legislation. Thank you,
Mr. Chairman.

Chairman (interpretation): Thank you. Ms.
Angnakak.

Ms. Angnakak: Thank you. Thank you, Mr.
Chairman. Just back to the commissioner,
she made a note on the top of page 7 that
talks about the lower amounts of requests
and in the way that she writes it, she says that
it kind of reflects another way in which
public bodies are simply not meeting their
obligations under the Act. I was wondering if
the commissioner can talk a little about... .
Now that this recommendation that she made
is implemented across government, do you
think that this will make people feel more
comfortable to make an application? Thank
you, Mr. Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Yes, I hope so. It’s one of the first
jurisdictions in Canada. Nunavut has been a
first on a number of aspects of the Access
and Privacy Act.

This amendment says essentially that the
name of an applicant, when possible, must
remain confidential. The problem is that
when somebody is asking for their own
personal information, it becomes obvious
who is making the request, whether or not
you use a name. In some cases it’s very
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difficult to do and in fact the Act recognizes
that because the way an access request is
done, if I'm asking for my own personal
information from, let’s say, the Department
of Health, I would ask for all emails between
myself and the Deputy Minister. My name is
going to come up and there’s no way to
avoid that.

I think this will help, yes, and I think it was a
very positive amendment. I appreciated that
amendment. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) We’re just wrapping up
the general issues topic before we move on. I
just have one question before we end. In your
experience, how important is this Act to the
functioning of the media in Nunavut, having
access to information and having access to
government records? Is it something that’s
being used in a regular fashion in Nunavut by
the media? Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. The answer is yes. The media,
whether it’s here or anywhere else in the
country, is a regular user of the access to
information provisions of the legislation. In
Nunavut you have a number of members of
the media who make good use of it. Thank
you.

Chairman: Thank you. At this point we will
take a 10-minute break. (interpretation)
Thank you.

>>Committee recessed at 10:44 and
resumed at 11:01

Chairman (interpretation): We’re back for
the meeting with the Information and Privacy
Commissioner as the Standing Committee.
(interpretation ends) We’re still on the first
thematic area, which are general issues raised
in the Information and Privacy
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Commissioner’s introductory messages. Mr.
Lightstone.

Mr. Lightstone: Thank you, Mr. Chairman.
Good morning. I’ve got a few questions for
the commissioner, but I would like to start
off by mentioning a comment that you made
earlier in the fact that you have put in 23
years, I believe, in this role and that you will
not be seeking reappointment at the end of
this term.

I’'m curious, as you also alluded that a
resident office would be created. My
question is: do you believe that with the
current level of demand, would you
recommend that the new commissioner be a
sole position or the office have a number of
positions to meet the needs? Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. That’s actually a really good
question. Ideally I think that the office should
have three people, essentially, an
administrative position full time, the
Information and Privacy Commissioner, and
an assistant commissioner or an investigator.
I don’t know what you would want to call
that position, but a second position, and I say
that for a number of reasons.

Number one, I could easily spend full time
just on Nunavut issues right now. There are
municipalities coming in under the Act
eventually. There’s going to be health
information legislation eventually and the
complaints that are coming into the office are
going up. There are more PIAs being done
now. Frankly I have been doing this for 23
years, so I have a system and there’s a
rhythm, and I can probably do something
much quicker than somebody new in the
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office.

I would suggest the commissioner plus at
least one other, with a view to increasing that
number over time because this is not
something that’s going away. I think the
work of the office is going to continue to
increase over time. Thank you.

Chairman (interpretation): Thank you. Mr.
Lightstone.

Mr. Lightstone: Thank you, Mr. Chairman.
Just to follow up on that question, will you
be assisting in opening out that office prior to
the end of your term? Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I would be happy to assist in any
way that I can. Thank you.

Chairman (interpretation): Thank you.
That’s good news. Mr. Lightstone.

Mr. Lightstone: Thank you, Mr. Chairman. |
would like to move on to another comment
that the commissioner had made in response
to one of my colleagues’ questions.

The commissioner made reference to severe
breaches of privacy where the commissioner
had made recommendations that government
employees be terminated or other instances
where government employees who are
professionals be reported to their
profession’s governing body. I would like to
ask, in both instances or instances that are
related to either of these two situations, if the
government had followed through with those
recommendations. Thank you, Mr.
Chairman.
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Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. In one instance where I suggested
termination, the public body had in fact done
that before my recommendation was made
and [ hadn’t been aware of that fact. On the
other one where I recommended that the
individual be reported to a professional body,
I believe, yes, they did follow up with that.
Thank you.

Chairman (interpretation): Thank you. Mr.
Lightstone.

Mr. Lightstone: Thank you, Mr. Chairman. |
would like to next follow up to my colleague
Ms. Angnakak’s question about maintaining
anonymity of ATIPP requests. My question
is to Ms. Okpik and her response was that the
implementation has come into force. I just
recently filed an ATIPP request myself and I
would just like to mention that the ATIPP
request form does still include a column for
the applicant’s name. I would like to enquire:
how is the individual requesting this
information being anonymous while they
must include their full name in the
application? Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
Department of Executive and
Intergovernmental Affairs, Ms. Okpik.

Ms. Okpik (interpretation): Thank you, Mr.
Chairman. The form still includes a place for
the name on it because we need to know who
to respond to.

I can only say that when they are looking for
the information, as a Deputy Minister, I
cannot be told who the person is. We are just
notified that there is a request for information
and the name is not mentioned. The only
people who need to know the name are those
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who are looking for the information. For
example, the ATIPP coordinator is the only
one who can know the name of the applicant,
and they have to follow section 6 of the Act
on who is allowed to know the name.

For example, if I am directed, the things that
I wrote on the computer from here to there
from this person who made a request, |
would not know. I would see only the
direction, and I cannot talk about the
information contained to anybody. We get
the requests from the ATIPP coordinator.
Thank you, Mr. Chairman.

Chairman (interpretation): Thank you. Mr.
Lightstone.

Mr. Lightstone: Thank you, Mr. Chairman.
Just to follow up, how is EIA or the
government in total ensuring that the
anonymity of the request is ensured? Thank
you, Mr. Chairman.

Chairman (interpretation): Thank you. Ms.
Okpik.

Ms. Okpik (interpretation): Thank you, Mr.
Chairman. We do training of our staff on
privacy matters. That’s the only training that
is provided to our staff in that area. Also, if
there is a privacy breach, then we have to
give notifications and investigate the privacy
matter.

Chairman (interpretation): Thank you. Mr.
Lightstone.

Mr. Lightstone: Thank you, Mr. Chairman.
Thank you for the response. I’'m glad to hear
that the ATIPP coordinators are trained to
ensure that the seriousness of ensuring the
individuals are anonymous, but I would like
to know if there are any policies or
procedures in place for ATIPP coordinators
to report any senior management that may be
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pressuring the ATIPP coordinators to get this
information. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you. Ms.
Okpik.

Ms. Okpik (interpretation): Thank you, Mr.
Chairman. My apologies. The department
heads can be notified of their rights. I ask
that my assistant expand on this answer.
Thank you, Mr. Chairman.

Chairman (interpretation): Thank you. Mr.
Witzaney.

Mr. Witzaney: Thank you, Mr. Chairman.
The way that the Act is set up, it specifies
that persons who have responsibilities for
responding under the legislation are able to
know the identity of the applicant. That
allows us to respond adequately and to
follow up when we need to, to ensure that the
response is given in a timely fashion.

Under the Act, the responsible person is the
head of the public body, so the Minister, and
they delegate that authority to a number of
officials under specific authorized
delegations. Normally that includes the
deputy, the ATIPP coordinator, and whoever
the ATIPP coordinator reports to. Any of
those individuals would be able to know for
the purposes of responding to the request.
Thank you, Mr. Chairman.

Chairman (interpretation): Thank you. Mr.
Lightstone.

Mr. Lightstone: Thank you, Mr. Chairman. |
would like to move on to my next line of
questioning and my next question is to the
commissioner. The commissioner has
mentioned on several occasions the lack of
adequate resources and specifically full-time,
dedicated positions to deal with ATIPP
requests. I would like to ask: in the
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commissioner’s opinion, what departments
do not currently have dedicated ATIPP
coordinators or dedicated positions to deal
with information requests to meet the
sufficient demand? Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I would say that the Department
of Finance, as it then was, and in particular
Human Resources did not have sufficient
resources in the person of a full-time
dedicated ATIPP person. I think the only
department that does have a full-time person
is Health. No? Perhaps the Deputy Minister
can answer that.

It’s not every department who is going to
need a full-time person to deal with access
and privacy. There must be in every
department somebody who is trained and
knows the Act and knows the role of an
ATIPP coordinator. You will have the
situation, such as what happened with
Culture and Heritage, in which for 20 years
there are no requests for information and then
all of a sudden there are 30, and the person in
the position is simply overwhelmed. In that
case there should be others in the department
who can step in to help, who have been
trained, if not to the same extent as an ATIPP
coordinator but at least have some basic
background and training that they can assist.

I’m going to venture to say that Culture and
Heritage will probably not have another
ATIPP request that they’re going to have to
deal with in the next two or three years, but
they have to be prepared to deal with them
when they do come in. Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you.
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Members, we also know the Department of
Justice will have their own coordinator,
which was identified in the 2019-2020
budget. (interpretation ends) The Department
of Justice will have a dedicated coordinator
for these matters and that’s worth noting. Mr.
Lightstone.

Mr. Lightstone: Thank you, Mr. Chairman.
Just to reiterate, the departments of Health
and Justice currently have dedicated ATIPP
coordinators, and in the commissioner’s
response, she stated that the Department of
Finance and HR would have adequate
demand for ATIPP requests to justify a
dedicated coordinator. Are there any other
departments other than Finance and HR that
should have an ATIPP coordinator? Thank
you, Mr. Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. The thing is that I don’t see every
access request that comes in, so I don’t know
for certain which departments are receiving
large numbers. The three departments,
Justice, Health, and Human Resources,
clearly all deal with a lot of personal
information and sensitive information, so
those three definitely.

It may be that another department... .
Although there are not a lot of requests for
information, there are a lot of privacy
implications, is the department of families.
There are not a lot of requests for access to
information from that department, but there
is a lot of privacy issues involved with that
department. Thank you.

Chairman (interpretation): Thank you.
(interpretation ends) Maybe at this point I’1]
turn it to the Department of Health just to get
confirmation from the Department of Health.
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Does the department have a full-time
coordinator of this type? Ms. Brown.

Ms. Brown: Thank you, Mr. Chairman. My
understanding is that we do have an ATIPP
coordinator in the department. That person
has other responsibilities as well. A majority
of the time is spent on the ATIPP coordinator
role, but it’s not a full-time, dedicated
position.

As well, I’ll ask my colleague, Mr. Stavrou,
to speak about our enhancement of the
ATIPP coordinator position in the hospital as
well because of the volume of work that was
coming that way. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you. Mr.
Stavrou.

Mr. Stavrou: Thank you, Mr. Chairman. As
part of the ATIPP process in Nunavut, since
there is no health-specific personal health
legislation, it is the ATIPP Act that the
public uses in order to access their personal
health information. There are processes and
systems across the territory in order for the
public to apply for that information through
an application process. There are staff in the
health records department, specifically at the
Qikiqtani General Hospital, who receive
those applications and reply to them in
accordance with the Act. Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you. Mr.
Lightstone.

Mr. Lightstone: Thank you, Mr. Chairman. |
would like to move on to my next line of
questioning and it’s regarding the access to
information fees. In the commissioner’s
annual reports it seems every year there are
complaints over the estimated fees in relation
to the information requests.
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It appears to me that the fees that are being
charged by the departments to grant this
information may be excessive and at times
prohibitive from allowing the public to
access this information. I would like to ask
for a little bit of background on how these
fees are set up. Now, I understand that it’s
built into the regulations around the Act, but
I was curious how these fees were set up.

I understand that there’s a fee associated with
the time allotted to collect this information as
well as a photocopying charge of 25 cents
per page. My first question is: how are these
amounts set up and when was the last time
that they had been reviewed? Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. The issue of fees is controversial.
A little bit of background, if you’re asking
for your own personal information, the only
fee that can be charged is for photocopying at
the rate of 25 cents per page. When these
fees were set up 20-some years ago, that was
probably a fairly accurate cost for a
photocopy. Today I think that’s high and one
can argue it is or it isn’t.

If you’re asking for information that is of a
general nature, so not your own personal
information but how many widgets the
Department of Transportation used last year,
there’s a $25 application fee. In order to
make the application, it’s $25 up front and
then there is a fee for the time that... .
Frankly the regulations are somewhat
confusing, although they have been fiddled
with over the last few years, but there’s a fee
associated with the time it takes to search for
those records. That’s at a rate of...oh, I can’t
remember. Is it $67 per hour? No. I would
have to look that up. I think I have
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overestimated that.

The questionable bit is whether there is a fee
for the time it takes to go through the records
for the purpose of reviewing and redacting
any information that is excepted from
disclosure. The fees for general information
may well be significant when you add the
time fees in. That time fee doesn’t kick in,
though, until the cost would be more than
$150, so you kind of get $150 free before
you have to start paying those fees.

It’s a complicated system. When was the last
time it was reviewed? It has been tinkered
with in the last three or four years, I would
say, but should they be looked at again? Yes.
Many jurisdictions have done away with the
$25 application fee. As I say, there’s nothing
in the Act that deals with what happens when
the disclosure is done electronically. We all
work electronically today and many times,
records are provided in electronic form, but
there are still costs associated with that.

The access to information fee structure has
never, in any jurisdiction in Canada, been a
cost recovery system, but the costs can
become prohibitive when the number of
records is significant. One of the things that
the fees do is encourage people to focus their
requests so that they get only what they’re
really looking for. If it costs $4,000 to get
3,000 pages, then maybe they might want to
narrow their requests from every piece of
paper that was ever written on this issue to
every piece of paper that was written on this
issue but on this particular point. Fees do
have a purpose in focusing applicants
sometimes, not always, but it’s a
controversial issue. Thank you.

Chairman (interpretation): Thank you.
(interpretation ends) I do note that the current
regulations make reference to things like
video cassettes and audio cassettes, and |
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know that was one of the recommendations
you made in your comprehensive review of
the Act. It’s perhaps obvious that some
updating is needed in that respect. Mr.
Lightstone.

Mr. Lightstone: Thank you, Mr. Chairman. |
personally view that the fees charged to
applicants are prohibitive from granting
access to public information. Considering
what the commissioner had stated about most
of these requests being provided
electronically, yet the government is still
charging photocopying fees which is a
substantial amount of the total cost of these
ATIPP requests or the information requests.

In the annual report of the commissioner, one
of the complaints regarding the fees was
when the applicant requested information in
relation to inmate complaints over a five-year
period and the department had provided them
with a fee estimate of $4,000, which I
definitely would consider to be cost
prohibitive of the public to access that type
of information.

I would like to pose the next question to the
Department of Executive and
Intergovernmental Affairs on whether they
consider the current fee structure to be
prohibitive in granting the public access to
information and, if so, what are the plans to
make any amendments to the regulations.
Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) With regard to the
regulations, fees are listed under Schedule B
of the current regulations related to the Act,
which is on page 9, if anybody has the Act in
front of them. Ms. Okpik.

Ms. Okpik (interpretation): Thank you, Mr.
Chairman. (interpretation ends) Around fees,
I think the one thing I would say is that we’re
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very inconsistent across the government of
the application of these. I think you have
some departments that, other than the $25
fee, may not charge a fee and then you will
have extremes, especially when you’re
looking at hundreds or thousands of pages,
for example.

Just in terms of a general fee structure, if you
want to hear about how Mr. Witzaney would
generally do the fee piece, [ would ask him to
answer to that, please. (interpretation) Thank
you, Mr. Chairman.

Chairman (interpretation): Thank you. Mr.
Witzaney.

Mr. Witzaney: Thank you, Mr. Chairman. |
can actually speak more directly to that
specific case from the Department of Justice;
I was the one who prepared the fee estimate.
In that case the number of records being
requested was enormous. There were eight
big archiving boxes worth of records in my
office that were all in physical copy and not
digital that would have to have been searched
through with quite a lot of personal
information of third parties to various
inmates who made requests of the facility.

The amount of time I used to estimate was
based on how many minutes it took per page
to review the information. Up front,
acknowledging the public interest, I reduced
that from my normal time period of two
minutes per page to one minute per page,
which was a fairly substantial saving for the
applicant.

At the end of the day it would have required
us to hire additional support to actually
complete that request due to how many
records and due to the complications of the
records and the amount of personal
information. We determined we couldn’t
feasibly waive the fees in that case, but we
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did try to meet and to at least give a discount
on the fees. You have to consider each
specific case.

I routinely waive fees in the public interest,
but it has to be something that you look at
per case. I think, generally, the fees are fairly
low considering the time and resources
allotted to ATIPP in the government. Thank
you, Mr. Chairman.

Chairman (interpretation): Thank you. Mr.
Lightstone.

Mr. Lightstone: Thank you, Mr. Chairman.
My next question will be for the Department
of Health.

On a number of occasions | have raised my
concern over the lack of accessibility to the
department’s environmental health inspector
reports and specifically the reports for
restaurants and food establishments. I
consider that information to be crucial public
knowledge whereas individuals are
practically putting their own safety in the
hands of the individuals who are preparing
the food, yet we’re the only jurisdiction in
Canada that doesn’t openly publish the
results of those health and safety inspections
of our restaurants and establishments.

That’s an example where, I believe, in order
for the public to gain access to that
information, it’s required to go through an
ATIPP request. I believe that charging the
public the ATIPP fees for that type of request
would definitely be considered cost
prohibitive. I would like to ask the
Department of Health if they feel the same
way. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) You’re asking
specifically regarding the application of fees
under the Act to requests for health

CL%a Do ATJC CaP<dn<sbsende Ced<
dPENCNTSe ACSHASHSLE Codd <o
SPrSPoNC Abn<ddo™L AFLPyA<SbsDse
AASINE CPILNC, sdyeal™, AbYRQDCSe,

AP/ RPCSe: 'a. C A,

cAYDe ONNNJO): Sdyeal™®, Ab/RD>Cee,
AASdNSsb®eD*L D<o Cbd<
4o <bSQ ** N Nbd> 0C,

Cbdd <DA%*QP>SHECH o1 IRNcno5IC
SH>NNST*NC N®PSITHCCSeY LG H<ISLNC
Cedd onLA\C SbP>RANSCPYLNNSHECSe/ L5 NC
Cbd<d5> ALLAC Ao*0C Sb>MLYDLYA S,
Ced<d Sb>ANPNDYC o Ld\>YoC
DNSNCNL A DG HSLCE Sb>MLSHECHCHNC
Cedd Lo € DRJC ba Clm <AbD®/LIAC
CBDboNe CLedd \PNSHeC M a cNJC
SHD>AN®C>SHECHIAC CLbd

oo sbia Do IC Sb>ANSo>C
onéd\P>~Jo€ o0a 2,

CL®a CdYS CAL%a Cbd<d ALAS Cbo
DbYGPNSbSHECSLCE CAL e DNPLEON®
CedoL. Cbdd <PSb®NNoSTv> Sb>LJC
APCOPCPHSLE DPYSPNa® bEDASHECSLE
Db/GPL{ab. Cod<d G*o<SbSa ** NI nnbdC
Sb.o% AALRLPLSe CLOL Mho? sdyeal™,
AbIRPCS®,

AP/ RXPCSe: ['a. (ONANJY) JANSNE Codd
APPYD>YAC DL ACao DSeC>NEHNC
J6/GGLC Codd dA®RINPYAS ond\roC

57




inspections. Okay. I just needed to clarify
that. Ms. Brown.

Ms. Brown: Thank you, Mr. Chairman. I
don’t have the background or enough
information to provide you with an answer,
but we can get that for you. Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you. Mr.
Lightstone.

Mr. Lightstone: Thank you, Mr. Chairman.
Thank you for that response. I have a follow-
up question. Considering that we’re the last
jurisdiction in Canada that doesn’t publicly
display the health inspection results or
reports of restaurants, would the department
consider automatically waiving the ATIPP
fees for any individual that requests the
environmental inspection officers’ reports for
any restaurants until such time that we catch
up with the other jurisdictions and make
those results known? Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you. Ms.
Brown.

Ms. Brown: Thank you, Mr. Chairman. Not
having sufficient background in that and the
logic behind the way things are right now, I
cannot commit here and now to that request,
but we will look into it and we will provide
you with a full explanation and rationale.
Thank you, Mr. Chairman.

Chairman (interpretation): Thank you. Mr.
Lightstone.

Mr. Lightstone: Thank you, Mr. Chairman. |
look forward to seeing your response at a
later date.

I’ll move on to my next line of questioning
and my next question is for the
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commissioner. On a number of occasions I
have brought up the issue of child sexual
abuse in our territory and I believe that it’s
important for every parent to know how
many registered child sexual predators are
currently residing in their communities.

The Department of Justice response was that
they would be unwilling to share that
information due to the invasion of the
privacy of those registered child sexual
predators. I was wondering if the
commissioner also shared that point of view.
Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) Mr. Lightstone, under
the thematic areas that we have agreed to
follow, that is the ninth and last topic, public
access to registries. We will just say that that
is something that we will discuss later today,
commissioner, and so in terms of your
response, you can hold onto that.

Moving on to the next thematic area, health
privacy. Questions under the health privacy
theme? Ms. Towtongie.

Ms. Towtongie (interpretation): Thank you,
Mr. Chairman. In terms of the report of the
privacy commissioner on page 50 it states
that “Nunavut is the only jurisdiction in
Canada is the only jurisdiction not addressing
the need to pudate and modernize its Access
to Information and Protection of Privacy
Act.”

However, the NWT now has health-specific
privacy legislation. It was introduced in the
winter of 2015. As the privacy commissioner
for Nunavut and the NWT, I wonder how she
sees the NWT legislation being enacted in
Nunavut or whether she has considered a
(interpretation ends) Nunavut-specific
(interpretation) Act. That’s what I would like
to know, Mr. Chairman.
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Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Thank you for the question
because I could regale you for hours about
how bad the NWT Health Information Act is.
It’s not a good piece of legislation and if this
jurisdiction is considering health information
legislation, I would not use the Northwest
Territories as an example or a sample or a
precedent. It’s very complicated, very
difficult to read, and even more difficult to
interpret.

That said, it’s a complicated and difficult
piece of legislation no matter how it’s written
because it deals with the sharing of very
sensitive personal health information and
what needs to be shared in order to give good
health services. Doctor A needs to share
information with doctor B, who then needs to
send it to the specialist, and then the
specialist dictates a report. It’s a very
complicated area and the area of consent is
complicated. There’s not going to be a very
straightforward, easy solution.

That said, the Northwest Territories chose, I
think, in my personal opinion, perhaps one of
the most complicated ways to approach it
that they possibly could. I have told them
this; they know my opinion. I think they used
Ontario as their precedent, as their base. |
would suggest, if you’re looking at other
legislation, perhaps the simplest and most
straightforward pieces of legislation come
from the earlier drafters, Manitoba and
Saskatchewan. Like I say, it’s still going to
be complicated, but it doesn’t need to be as
convoluted as the Northwest Territories
legislation is. Thank you.

Chairman (interpretation): Thank you. Ms.
Towtongie.
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Ms. Towtongie: Thank you, Mr. Chairman.
My question is to the Department of Health.
The Department of Health’s current business
plan indicates that the process to develop
new health privacy legislation is ongoing. As
of today, at what stage is the process in this
initiative? Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
Department of Health, Ms. Brown.

Ms. Brown: Thank you, Mr. Chairman. I
would, with your permission, like to pass that
question on to my colleague, Dennis Stavrou,
who has been involved in the process to date.
Thank you.

Chairman (interpretation): Thank you. Mr.
Stavrou.

Mr. Stavrou: Thank you, Mr. Chairman. In
response to this question, the Department of
Health has been working diligently for the
past of number of years in developing a
legislative proposal within the Department of
Health regarding privacy health legislation.
We are in the early stages of that work. We
have done a number of consultations, at this
point internal. However, this is a legislative
priority and we will be moving forward with
privacy health legislation in the near future.

Chairman (interpretation): Thank you.
(interpretation ends) If you will allow me,
Ms. Towtongie, just to interject, in the
opening comments Ms. Brown mentioned on
page 4, it says that this has been worked on
since 2015-16, but we’re hearing from you
that this is still in the early stages. After two
years, it’s still in the early stages. It’s a
priority. Specifically what is the timeline on
getting a piece of legislation introduced in
the House? Mr. Stavrou. Sorry, my mistake
as Chair. Ms. Brown.

Ms. Brown: Thank you, Mr. Chairman. In
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terms of what the delays have been because it
sounds like it has been in the works for a
while, I had mentioned in my opening
remarks that there were some aspects of the
election that had delayed it. There were other
legislative priorities that have come along in
the meantime that have taken priority over
this one. We have been in the background,
though, doing considerable legwork around it
and putting a plan together.

We have been in consultations with the
commissioner as well. We want to make sure
that we do it right and we did undertake an
initial consultation session with the elders
across Nunavut, but we haven’t established a
consultation date for the public in general. It
is an area that we very seriously want to
move ahead in and we will be making
progress and reporting as the year goes
along. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you. Ms.
Towtongie.

Ms. Towtongie: Thank you, Mr. Chairman. I
do hope it will be more or less a Nunavut-
specific Act with copies from Manitoba and
Saskatchewan.

In saying that, the Information and Privacy
Commissioner, again to the Department of
Health, raises a number of concerns on page
29 of her 2016-17 annual report concerning
the issue of how medical records and other
health information is protected by the
government, including the use of encryption
technology. What specific actions has the
department taken over the last two years to
address this issue? Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you. Ms.
Brown.

Ms. Brown: Thank you, Mr. Chairman.
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There has been work to address the
encryption issues that were raised. We have
policies, procedures, and instructions on
encryption and how to transmit personal
health information. Guidance is given to staff
on password-protecting attachments, the
encrypting of emails, and secured transfer of
files. Email messages are not currently
automatically encrypted on the Government
of Nunavut email system because the
Government of Nunavut users are within the
Government of Nunavut firewall.

Health and CGS departments are working
together to look at more options in the area
of encryption, but we think we have taken
sufficient steps up to now to address the
issues that the commissioner had raised. As
technology evolves and we adopt more of
those means, we will continue to progress in
making sure that, where possible, we
implement the encryption. Thank you, Mr.
Chairman.

I would just like to invite my colleague,
Dennis Stavrou, to add anything that he
thinks I have missed in my response. Thank
you, Mr. Chairman.

Chairman (interpretation): Thank you. Mr.
Stavrou.

Mr. Stavrou: Thank you, Mr. Chairman. I
very much concur with what my colleague,
Ms. Brown, has just mentioned and I don’t
have anything else to add. Thank you, Mr.

Chairman.

Chairman (interpretation): Thank you. Ms.
Towtongie.

Ms. Towtongie: Thank you, Mr. Chairman.
My final question is to the commissioner.

There was a special report on the privacy
audit of the Qikiqtani General Hospital on
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November 8, 2016 and also a televised
standing committee from May 10 to 11,
2017. To what extent have you monitored the
government’s implementation of the
recommendations? Thank you, Mr.
Chairman. My final question.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Again, as a one-person office, it’s
difficult to follow up on every report I do.
That said, I have been working far more
closely, I think, with the Department of
Health since I did the report than before the
report was done. I know that there is work
being done on many aspects of that report
and having listened to the opening comments
of the Deputy Minister this morning, I was
actually very pleased to hear some of the
progress that’s being made.

The recommendations I made were not
things that were going to happen overnight.
They’re going to take time to implement, but
I do think that progress is being made. I’'m
quite happy to hear some of the things that I
heard this morning. It’s an area which is
difficult in terms of privacy because, as |
said, of the need to share information
amongst so many people in order to give
good health services and you have to balance
that against the privacy of the individual and
their right to determine who knows what
about them and how much and how that
information is translated.

I would simply add as kind of an offshoot
from the response that the Deputy Minister
just gave about the use of technology: make
no mistake that Nunavut is not alone in terms
of getting the health sector to use more
privacy protective ways of communication.
This is a Canada-wide problem. Doctors are
surprisingly adverse to adopting technologies
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that would allow them to communicate more
effectively and more privately.

We’re still seeing, particularly in the health
sector, the use of fax machines, which cannot
be encrypted, to send and receive personal
health information. In this jurisdiction in
particular, I can see there are going to be
situations in which the use of the fax
machine may be the only way to
communicate because of bandwidth
problems, because the Internet is down or
whatever.

That said, it’s not a Nunavut problem alone.
It’s a Canada-wide problem and I don’t
understand why the medical profession is so
adverse to accepting and starting to use more
privacy protective methods. Thank you.

Chairman (interpretation): Thank you,
commissioner. (interpretation ends) Maybe
to follow up on that, I’ll let the Department
of Health respond to that specific issue of use
of fax technology. The page that Ms.
Towtongie referred to, page 29, the
commissioner says, ‘“Fax technology is now
old technology and should be used only in
exceptional circumstances.”

I wonder if you can describe for us where in
our health centres, because there are health
centres in every community... . It seems like
a lot of the discussion is focusing around the
hospital with regard to the privacy audit, but
there are significant privacy issues, I believe,
in every community. In some cases they are
even more pronounced in smaller
communities where it is difficult to maintain
privacy.

With regard to fax technology, where and
why are these machines still being used

within the health system? Ms. Brown.

Ms. Brown: Thank you, Mr. Chairman. I
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will pass that question on to my colleague,
Mr. Stavrou. He is well versed in the
operations and closer to it and he can
probably give you a clearer than I can. Thank
you, Mr. Chairman.

Chairman (interpretation): Thank you. Mr.
Stavrou.

Mr. Stavrou: Thank you, Mr. Chairman. We
do recognize the commissioner’s
recommendations from the commissioner’s
report that was tabled with the Standing
Committee in May 2017.

As technology has made a number of
advancements, we are looking at getting
away from the practice of faxing. One of the
initiatives that are taking place within the
Department of Health in order to reduce the
practice of faxing is working with staff to
provide training in terms of password-
protecting documents so that those
documents are not shared through the fax
machines. This is going to be a work in
progress. It’s going to be something that
we’re going to reduce over time. However,
this is a step in the right direction in terms of
reducing and eventually eliminating the
practice of using fax machines to share
documentation. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you. Ms.
Angnakak.

Ms. Angnakak: Thank you, Mr. Chairman. |
have one question I would like to ask the
Department of Health.

In 2017 we had a sitting and [ was actually
where John Main sits today. I was the Chair.
The Standing Committee presented a report
on the review of the Information and Privacy
Commissioner’s report on the privacy audit
of the Qikiqtani General Hospital at the
Legislative Assembly’s sitting of June 16,
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2017.

I would like to know: did the department
prepare a formal response to the Standing
Committee’s report and its recommendations
and, if so, why was this not tabled in the
Legislative Assembly prior to its dissolution?
Thank you, Mr. Chairman.

Chairman (interpretation): Thank you. Ms.
Brown.

Ms. Brown: Thank you, Mr. Chairman. I’'m
going to have to look into the history and the
background of that. I don’t have the answer
to that. I’m not sure why it wasn’t, but I can
look into it and get back to you. Thank you,
Mr. Chairman.

Chairman (interpretation): Thank you. Are
you done? Mr. Mikkungwak.

Mr. Mikkungwak (interpretation): Thank
you, Mr. Chairman. My first question here is
for the Information and Privacy
Commissioner.

My colleague asked a question about the new
Nunavut-specific procedures that are being
worked on specifically for health. If they
were going to introduce that and if they were
going to pass legislation, the nurses also have
to follow the (interpretation ends)
Professional Practice Act. (interpretation)
Would that be included in the legislation or
would those two Acts work side by side if
the proposed legislation was introduced?
Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Nurses have their own
professional ethics and professional bodies
that they have to report to, as do doctors and
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most medical professionals. I would see
those pieces of legislation being separate
pieces of legislation but working together.
Thank you, Mr. Chairman.

Chairman (interpretation): Thank you. Mr.
Mikkungwak.

Mr. Mikkungwak: Thank you, Mr.
Chairman. Now I’ll direct my question to the
Department of Health with that question.

If there was a breach of privacy with the
Department of Health in any of our remote
communities, and as the Chair indicated, in
this day and age, modern technology seems
to override more, but if that breach was
warranted and had to be taken to court, how
would you provide hard copies, as lawyers
utilize hard copies? Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) Mr. Mikkungwak,
maybe can you clarify the question a little
bit? Are you asking about privacy
implications with court cases or are you
asking about professional standards of
conduct with health staff? If you can just
clarify that, please. Mr. Mikkungwak.

Mr. Mikkungwak: Thank you, Mr.
Chairman. I’1l rephrase my question. Earlier
during the dialogue between the Chair and
the privacy commissioner and my colleagues,
if a breach of privacy was warranted and it
occurred in one of our community health
centres, and as the department indicated,
they’re moving into modern technology
more, but as we all know, if it went to the
courts of Nunavut, lawyers utilize hard-copy
documents as opposed to modern technology.
How would the department deal with that?
Thank you, Mr. Chairman.
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Chairman (interpretation): Thank you. Ms.
Brown.

Ms. Brown: Thank you, Mr. Chairman. I
may not be understanding the question very
well, but if there was a breach of privacy, we
would disclose it to the commissioner. We
would disclose it to the individuals involved
whose information it was and we would
make sure that they had the support that they
needed depending on the seriousness of the
harm to the person was.

In terms of the involvement of the lawyers
and the hard copies, [ am not too clear in
terms of the question around that. I apologize
for that, Mr. Chairman.

Chairman (interpretation): Thank you. Mr.
Mikkungwak.

Mr. Mikkungwak (interpretation): Thank
you very much, Mr. Chairman. I don’t know
how to ask the question more clearly. For
example, if a nurse verbally passed on
private information about my life, as soon as
I found out and if I took the person who
disclosed the private information to court,
my lawyer would have a hard copy. It was
recently mentioned that they are moving
away from hard-copy documents and moving
more towards electronic copies. If the
Department of Health was moving in that
direction, as lawyers like to see hard copies,
would they produce hard copies? How can
the proposed health-specific privacy
legislation be set up so that it can be more
suited for the people of Nunavut? Thank you,
Mr. Chairman.

Chairman (interpretation): Thank you. Ms.
Brown

Ms. Brown: Thank you, Mr. Chairman. In a
complex case like that, we would consult
with our colleagues in EIA. I would ask, with
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your permission, Mr. Chairman, if I could
defer the question to Mark. Thank you.

Chairman (interpretation): Thank you. Mr.
Witzaney.

Mr. Witzaney: Thank you, Mr. Chairman. If
I am understanding the question correctly,
the example provided would be if someone
had breached personal information verbally
to an individual that they had collected as
part of their job, if it had reached the
Nunavut Court of Justice, how would that be
handled?

My understanding of the justice system is
that in that sort of case, what can happen is
the complainant can put in an affidavit, a
legal document with a written complaint. If
there was information in the Department of
Health on their medical file, it could be
disclosed as part of what is called the
“discovery phase” of litigation. This is
separate to the ATIPP Act.

The privacy breach in the Access to
Information and Protection of Privacy Act is
not open for judicial review, so it would have
to be through the civil court process that that
complaint would have to be made rather than
under this legislation. Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you. Mr.
Mikkungwak.

Ms. Mikkungwak: Thank you, Mr.
Chairman. Back to the office of the privacy
legislation, after listening to the response that
was just provided to me, would you give that
recommendation or direction to the
individual who has filed a breach of privacy?
If they started off through your office, would
you give that direction or recommendation as
to how they could proceed with the matter?
Thank you, Mr. Chairman.
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Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I try to help applicants and
complainants get what they need all the time.
That information isn’t always in a review
report; sometimes it’s in correspondence
with the applicant.

In terms of getting the paper records, I am
fairly certain, and correct me if I am wrong,
but I think all of these electronic systems
allow for printouts to be made of the
information in the system. It’s not like that
information is not available to the individual.
It is available to the individual. In fact
individuals are free to ask for their copies of
whatever the public body holds about them at
any time and the public body must provide
that.

If this were a matter that were to end in court,
I can’t give legal advice; I wouldn’t give
legal advice, but I can certainly point people
in the right direction. Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) That’s the advisory role
that has been mentioned earlier. Mr.
Mikkungwak

Ms. Mikkungwak: Thank you, Mr.
Chairman. My last question is to the
Department of Health.

Nunavut being a unique case, Kivalliq goes
to Manitoba; Qikiqtaaluk goes to Ontario;
Kitikmeot goes to the Alberta system for
medical travel and whatnot. To ensure health
privacy legislation, what other health privacy
initiatives is the department currently
undertaking in respect of what I have just
indicated? Thank you, Mr. Chairman.
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Chairman (interpretation): Thank you. Ms.
Brown.

Ms. Brown: Thank you, Mr. Chairman. In
terms of our arranging for services out of the
territory with our partners in other provinces
and territories, we make sure that the same
standard of protection of privacy is
implemented. There is comparable
legislation, as you are aware, across the
country on this. We have the standards that
we follow related to that. It is part of our
agreements with the other organizations that
we share care with. They are under the same
scrutiny and following the same comparable
legislation as we are. Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) Maybe it’s worth noting
that, from my understanding, the health
record systems between jurisdictions aren’t
always compatible. In the case where if, for
example, a patient from the Kivalliq has to
have their health records transferred by either
email or fax because the systems that are
being used aren’t compatible... . I’ll just note
that. It’s not a question; just a comment. It
could possibly have privacy implications for
that patient if their records are being
transferred back and forth.

At this point I’ll recognize the clock and
break for lunch. We will be back here at
1:30. (interpretation) We will take a break for
lunch. We will see you later. Thank you.

>>Committee recessed at 12:06 and
resumed at 13:29

Chairman (interpretation): Good day. We’re
back as the Standing Committee for our
meeting today with the Information and
Privacy Commissioner of Nunavut.

Continuing from this morning’s meeting, we

AP/ RPCSe: L'a. [ >GP°,

>Gpe (ORNMNJO): Sdval™, Ab/RPCSS,
ANMNGHC>NNo<LPN“SC 0a.2¢ Yc Co
AcCnSBNPANa® ba CP<
AAD®ILo 0. SHD>ALNLGAANLUC
Lo W>NJNo SdNeo o
ADSo<GHLALC, RO Neg
LcLSb>s*LCECPSe ba Cl alPoY%. CAL
C3R PRJC LAY g I"NbIA*Q D¢
CAL® <*MbNNPJNNJS AbLNENAJLEC
AP NM<o® <<SNsbNrAcNeo.
Lo CCPSe CALY DACNYD>oSbSTYAC
LcP<SbSTRACCDSe b**Ja D nosdc
LcbSo€ DRJINDE, sdyeal™®, Ab/QPCse,

Ab/WCSe: 'a. ONMNJO)
Sb>ALN<DTIJCCDPbA >R
JPIYLLY LI dro<dhc < I®/>N¢C
<AL PRLAYSPLLC e g
o PeCDALADYT® LRLSbSA\>Yo.
DEONNHJ PRCDC oI <5eI5e
<AL NC P PNCP>SHEC<bALLC
SHGNDLEdC Abdbd 5eGC e LLC
SHGRDL N ANCD 5o, Ca
NNSIA*a.cScd dAPIN D>
D>bD>YIATQ®. b*Ja ®Dcnosc
1O bIA%a N AbLE CASA LML
Jeo ™D <AL NC
>N®CGPLeNC>N=HNE,

Lea /SPedyse shDaLosJ Sdé o
0%b*UbA%*@ S 5C D>NSo<edJC

D> 5P C PPN HC 1:30. (ONNNJPGeD5e)
0%b L Pb*a<GeC D><HPMCSHC.
D>IYIPCD, La.

2> 0Pb*LbA*a D¢ 12:06[" b<r*bo®IN>
13:29r

AP/ PCSb: D /e, DAY [ LCC
bNLAD**a DNJC. bNbNNPLNJ Dol
b[No 0a 2.

P<ce bNL NN PL2C Lt od

72




discussed health privacy and we will proceed
from there, for the Committee’s information.
(interpretation ends) The next thematic area
for our discussions today is information
sharing agreements under the Cannabis Act.
As everybody knows, the Cannabis Act is a
relatively new piece of legislation and there
are some information sharing provisions
under that Act. (interpretation) Who has
questions? Ms. Towtongie.

Ms. Towtongie (interpretation): Thank you,
Mr. Chairman. This new Cannabis Act was
introduced in June 2018 by the Legislative
Assembly, and section 63 of the statute
allows the government to enter into
information sharing agreements with other
entities for the collection, use, disclosure,
and exchange of information, including
personal information. Did the Government of
Nunavut consult you as the privacy
commissioner before they were introduced in
the Legislative Assembly? Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. No, the answer is no. Thank you.

Chairman (interpretation): Thank you. Ms.
Towtongie.

Ms. Towtongie (interpretation): Thank you,
Mr. Chairman. I’'m a little bit surprised. The
next question I have is to the government.

(interpretation ends) The Department of
Executive and Intergovernmental Affairs is
responsible for the Access to Information and
Protection of Privacy Policy. This policy
contains provisions regarding privacy impact
assessments. Was a privacy impact
assessment conducted on the provision of the
Cannabis Act that concerns the sharing of
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personal information and, if an assessment
was conducted, will the results be made
public? Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
Department of Executive and
Intergovernmental Affairs, Ms. Okpik.

Ms. Okpik (interpretation): Good afternoon.
I will have to get back to the Member after I
check with the departments to see if they did
an assessment or not. I know that the
Department of Justice and the Department of
Finance were the departments that were
working on that. I will have to check with
them and get back to you. Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you. Mr.
Quassa.

Mr. Quassa (interpretation): Thank you, Mr.
Chairman. Along the same lines, for the
Department of Executive and
Intergovernmental Affairs, how many
Government of Nunavut employees currently
have access to the cannabis purchase records
of Nunavummiut?

Perhaps I'll speak English for clarity,
although she obviously understands what I'm
saying as she is an Inuk. (interpretation ends)
How many employees of the Government of
Nunavut currently have access to the
cannabis purchase records of Nunavummiut
and what safeguards are in place to prevent
the misuse of this information? That’s a
question to Deputy Minister Okpik.
(interpretation) Thank you, Mr. Chairman.

Chairman (interpretation): Thank you. Ms.
Okpik.

Ms. Okpik (interpretation): Thank you, Mr.
Chairman. I will have to look into that as
well because it is held by the Department of
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Finance. From what I know, the people of
Nunavut order cannabis online. I don’t know
who collects that information on who orders,
but I will look into that and get back to you.
If they’re keeping the statistics, they would
keep track of how much money is being
spent on it, but as to who knows who is
doing the ordering, I will have to get back to
you on that matter. Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you. Mr.
Mikkungwak.

Mr. Mikkungwak (interpretation): Thank
you very much, Mr. Chairman. My question
is for the commissioner.

Using my own language, when the Cannabis
Act was worked on, was your office
contacted by the government and were there
any recommendations that came out of your
office? Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I was not consulted during the
drafting of the cannabis legislation itself. I
have since received a letter from the
Department of Finance advising me that they
intend to do a privacy impact assessment and
that they were working on that document, but
that’s all it was. They invited me to
participate, essentially advising me that they
were doing this and asking if I would like to
comment on it when it was done. I haven’t
heard anything further from them. I think that
letter was received in November of last year.
Thank you.

Chairman (interpretation): Thank you. Mr.
Mikkungwak.
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Mr. Mikkungwak (interpretation): Thank
you very much, Mr. Chairman. To add to my
question, have you made any
recommendations to our government since
the Act was passed? Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. No, I haven’t as of yet. I took the
letter from the Department of Finance to
mean that they were going to provide me
with some documentation and a set of
questions or a PIA or something that I could
comment on, but [ haven’t done anything
with respect to the Cannabis Act to date.
Thank you, Mr. Chairman.

Chairman (interpretation): Thank you. Mr.
Mikkungwak.

Mr. Mikkungwak (interpretation): Thank
you, Mr. Chairman. I would like to direct my
next question to our government.

This Act was passed at the insistence of the
federal government. With privacy matters
that touch on the Act, are we going to follow
what the federal government decided in
terms of privacy when it comes to this
legislation or is Nunavut going to be
following its own legislation? Thank you,
Mr. Chairman.

Chairman (interpretation): Thank you. Ms.
Okpik.

Ms. Okpik (interpretation): Thank you, Mr.
Chairman. I am not very knowledgeable on
the details of this matter and I don’t want to
give the wrong information, so I will check
with the Department of Justice to see which
is utilized more in Nunavut. As Nunavut has
its own privacy laws, we know they are

FPesJ<se: |’a “5<Ié\b, Ab/DCse,
AcP<Sod Cta AA®INNYS, CA%a
LcbJse?LeseNcs5d NNsePA/LesL LJ
Lo NePeDALNENG®
aSaAYAHALC®< Cbd oL LRLMY<N®0?
La, AbYDCs,

A/<]PCSe: 'a. blPa.

Pa® <A™ (OLANJY): Sdyal™®, AbYUCS,
QUUA, CALAC DN, Ac DeorC
NNseb® AJLCNJ Pabbonrbd®o
onP>c~<LLc bANb*g oMM
NNG®Y Ja JdAPdNgH*G ¢
P/ T H*GC. PPdo Dol dc
CL*a Acndnc P/ MeNeCq

AGa o, Sdy*al®.

A/ <MPCSe OLNNNJO): Sdbeal®, C
rPey<se,

MPedse: 'a “o<é\e, A/ UL,
LRLMN*0¢ dAno®ec™®>*Lc.

C*a LcL™JHALCS*N“5d asa ™ML
LeLDSbed*o C*a. LcL*JsdyD>eso
ba.CoeCIm NcD>SeC>c SLC
AFPCD>cntlc >® oo, C*aPN=HJ CAL
b*Ja®Dcno>< Mhot CLSAL Leb*L.oC
AD®CH g€ LRLISHEIC PIRHR 0a D€
a*o® Alo® CLSAL MN.of
JBPHALO%<E? L'a, AbYRPCSe,

AP/RPCSe: 'a. [ DOAL,

PeA®L: sdbeal®, Ab/RPC, Cbdd
AScccndoa® Sb>NL OIS H Y a L
CLL/LNMC DSbPLa*L, Cbd<d LcbLonnede
SHD>ANAN o <<t o<
DPCHTeNDLLY ¢ 0a D€ allos®
ASdYSb®N<5 @ Ha %

76




following those laws, but as to how much the
federal laws are being applied, I will have to
look into that and get back to the Committee
with my response. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you. To
add to the question a little bit, (interpretation
ends) under the Cannabis Act, it allows for
the government to enter into information
sharing agreements. You mentioned that you
are planning to go and get additional
information, so this might fall under that, but
do you know how many information sharing
agreements the government has currently
entered into to date? Ms. Okpik.

Ms. Okpik (interpretation): Thank you, Mr.
Chairman. I don’t know how many there are.
Once I find out, I will get back to the
Committee and let you know how many and
what they are. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) I just had a question for
the commissioner. In terms of this type of
data which is sensitive and another example
of the data that is being collected by the
government Department of Finance is the
beer and wine store here in Iqaluit, there is a
daily limit in terms of how much you can
purchase. There is a system where you
provide your driver’s licence to purchase
alcohol, and presumably that goes into some
sort of a system there that limits you to what
you can purchase per day, so there is some
sort of tracking going on.

Whether it is alcohol or cannabis, what are
the concerns that you would have or what are
the main issues that we should be looking out
for in terms of how the government is
managing, storing, and accessing that data?
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. That is a big question. I think we
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can all agree that there are still stigmas
around cannabis. Yes, it’s legal in Canada,
but it’s not legal in other parts of the world.
It has been well documented and it has been
well set out in news reports that the
American government, for example, may
refuse to allow somebody entry to the States
if they know that you are a cannabis user or
obviously if you bring cannabis with you.
There is sensitivity around the information
collected in the purchase of cannabis that
needs to be protected.

More to the point, perhaps, is that the only
way, as [ understand it, for Nunavummiut to
purchase legal weed from here is online,
which means that you’re putting your
personal information online. That is the
reason that there must be information sharing
or information management agreements
between the vendors, who I understand are
both in Ontario, I could be wrong, and the
people of Nunavut. There have to be strong
security measures in place for those vendors.

While the government is always entitled to
collect information for an active and ongoing
service, which the sale of cannabis would be
or the sale of alcohol would be, there still
have to be those security measures around
that information to ensure that it doesn’t go
astray, isn’t illegally used and disclosed. In
my opinion, having these information sharing
agreements or, more to the point, information
management agreements are vital. Thank
you, Mr. Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) I believe that we are
done with this thematic heading in terms of
the Committee has had enough of cannabis
for now.
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wasn’t a joke was it?

We’re moving on to the next thematic area,
which is the application of the Access to
Information and Privacy Act to
municipalities and district education
authorities. Ms. Towtongie.

Ms. Towtongie: Thank you, Mr. Chairman.
The Access to Information and Protection of
Privacy Act was amended in September of
2017 to allow for municipalities as being
public bodies under the regulations. This
would make them subject to the legislation.
Have you been consulted by either the
Government of Nunavut or the Nunavut
Association of Municipalities with respect to
this transition? Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. The Department of EIA and I
have had ongoing discussions about how this
is going to be implemented. Right now the
legislation has been changed to allow for
municipalities to be included under the Act,
but they have to be added as public bodies in
the regulations before they will be added and
will become subject to the Act. We’ve had
discussions for years over this and how it can
be done, and I have to say that 20 years ago
when I made my first recommendation that
municipalities be included in the Act, I
probably didn’t have a really good
understanding of what that really entailed.

Through my discussions with EIA and my
discussions with municipalities; I’ve had
discussions with municipalities over the
years, I came to realize that most
municipalities, including the City of Iqaluit,
haven’t had the records management in place
over the years. For example, if one wanted a
document from 1999, it would be a matter of

P>b**ULDA> Qb H>L® D™ L.

PeclC AP > AT LEC AD°NCP>a e
Cd¥®a P>NC DNPL~No b*a ®D.o >
N>NJNE, pac®o HGe of <L oaco
Ac®o I nrbde bNLAYN*of

(@ 20 bt I

CBDex (ONANJO): Sdyal®, Ab/<P>CSe,
C®a Cd~¥*a >N DNPL*<N oS

b*Ja oI ASdr L
GePPeCHILLE JNR 2017-UNd.
H<LC A ASbCP>J%a oY a<1s*LC
AC5SbCP>U%a s/ HNe Lclsoc

L P<SbcS5NECD>Se, Sh>pbhseC>LAC
SO>ANSADZLAC 00 LRLbdY e o
>R 5%5C HGLLAC bI"asbNM*0? C*a
Cedd AcPDcSo*M®0f ANNNEHNC?
Sdbeal®, Ab/RPCS®,

AP/ RWCSe: L'a. blPa.

Pa <A™ OLANJO): Sdreal®, AbYRP>CS,
Cbdd oac*o Ac®o<eIcnnbdC
bNLAYNC Acb, JASPAHECSeILLJC Sbose
CL%a <Dc*NCPo<sL UL <o
ALt GsbpPeC>Eq D%

Ac DD So<SLC HYLc bdC PP<lo
LLbdC NI NC>ILYa®

CAYD ONPab®d® L ASdysddda®
LcP<Ssbcsone. CLea DSbbZnbDYLceDse
QGIUNS ¢ Q5GJC IRNE JoJsodLc®De
ADcSdyc DS L DL Cod<d
AccDD>Sde 5N Hte bde. CAN Lo
DPYBLENAC DL, Pla®
ADCBGLSLAUMNC,

D>Sbec_SbNNMSbCCHYLe 5N LRL AP
Acn 2 <L Hdtc bdeo
D>Sbec_SbNSbse/LE 5%l DPYcc Do/
H<lc bdC D> oST®NAC <L 5 ASbOAC
Ac PyD>bCP>“Ho. Ldo™*L NNSstbdNo®
<<CP~o®

Jsbpo AN oL 5 >So/LYLC <L
>CONPOISHA NNSebE 1999-T o
DbYGSbSaPAS,

79




digging through boxes, perhaps not even

knowing what box it was in. There is a lot of
catch-up to do. I have had recent discussions
with the department about how that is going.

I understand that there has been progress in
that the association of municipalities has
been working on a by-law for each
municipality. I realize that it’s going to take
longer for some municipalities to ramp-up,
so to speak, so that they are capable of
adequately answering an access to
information request and putting in the
necessary security measures for protection of
privacy. I get that now. I will admit to not
having gotten that many years ago, but I do
get that now, especially for the smaller
communities. The capacity is just going to be
a while coming.

I think progress is being made and I continue
my discussions with the department and |
know that the department continues their
discussions with the municipalities, so I'm
hopeful. I don’t expect it happen before I
leave office, but maybe in the next few years
particularly the larger communities will have
been able to get the training and the
resources necessary so that they can be added
under the regulations. Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you. Ms.
Towtongie.

Ms. Towtongie (interpretation): Thank you,
Mr. Chairman. On page 13 of the privacy
commissioner’s annual report for 2016-17, it
indicates that “employees and former
employees of the GN are among the most
frequent requesters...” under the Act
“...looking for information to find out more
about a workplace harassment matter or why
they were unsuccessful in a job application or
why they were overlooked for promotion.”
Does the privacy commissioner anticipate
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that Nunavut municipalities will be subjected
to the same number and types of requests?
That’s my last question. Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Certainly one of the purposes of
the Act is to allow individuals the right to
know what public bodies, be it a municipality
or a territorial government agency, has about
them. Let’s face it: the things that hit home
for most people, personal for most people are
their ability to earn livelihood. I do expect
that employees will be using the ATIPP Act
to get more information about why their job
has been affected in one way or another.
Frankly that’s one of the purposes of the Act.
Thank you, Mr. Chairman.

Chairman (interpretation): Thank you. Are
there any other questions on that? Mr.
Mikkungwak.

Mr. Mikkungwak: Thank you, Mr.
Chairman. In follow-up to my colleague’s
questions, I’ll direct this to the government.

When we look at municipalities across
Nunavut, does the government have a plan to
bring all 25 municipalities under the Act at
the same time or are you going to select so
many communities per year to ensure that
proper training and proper information is
provided to the municipalities? Thank you,
Mr. Chairman.

Chairman (interpretation): Thank you.
Department of Executive and
Intergovernmental Affairs, Ms. Okpik.

Ms. Okpik (interpretation): Thank you, Mr.
Chairman. Yes, it’s a part of CGS’ mandate
and we are working with the Department of
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Community and Government Services.

On December 27 one of our employees and
officials from the Department of Community
and Government Services went to the
Nunavut Association of Municipalities and
administrators’ annual meeting to talk about
bringing the municipalities under the Act and
how it has to be implemented within the
hamlet environment. Some of the mayors and
participants at the meeting were concerned
about how they were going to implement the
Act in their communities, but they were
eager to hear more information about what
would be made available to them, for
example, computers, (interpretation ends)
bandwidth, IT support, (interpretation) and
SO on.

What we have to do first of all is to set a by-
law at the community level in regard to
privacy and they would put out something
tangible under the by-law. I’'m not sure how
many communities are going to be affected,
but there is not only training involved. Using
the housing corporation as an example, the
local housing organizations have access to
computers and they also have five employees
who are working with the local housing
organizations. (interpretation ends) For
example, with the housing corporation, they
have deployed IT management because the
IT piece of ATIPP is a significant piece in
ensuring that the access to information and
privacy protection is implemented. They
have done 13 local housing authorities, for
example, and then their goal is to finish the
remaining communities in the 2019-2020
fiscal year.

Some of the other work needs to take place
and at some point the municipalities with
Community and Government Services have
to look at how much will this take to
implement. The IT piece is a significant
piece. Are they going to go down the same
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road as the housing association, where they
have gone for a central user authentication
system that allows for access control,
including all work stations, server access,
communication systems, mobile device
access, and then the housing information
system and applications and also the
databases that are used? For example, the
housing corporation provides second-level
ATIPP support.

These are some big questions that I think, for
municipalities, have to be planned for, as
well as district education authorities. If you
look at public bodies, the support that the
housing corporation provides to LHOs,
they’re well on their way. We’re not at that
stage yet with municipalities, even though
there is a plan.

I’'m working with the Deputy Minister of
Community and Government Services as
well as the Department of Education. For
example, with education, the ATIPP Act was
presented to the Coalition of Nunavut DEAs
during their annual meeting last year. All the
DEA office managers and their member
representatives were trained on ATIPP, on
the access to information in 2018.

There is a DEA orientation and training
manual. That’s going to be updated to reflect
the obligations under the Access to
Information and Privacy Act, and then also
the roles and responsibilities part where
there’s an actual e-module. It will be updated
to reflect the obligations under the Privacy
Act. There has also been a face-to-face office
manager training workshop created.

I think bringing the DEAs and the CSFN
under the Privacy Act is more advanced. I’'m
just in the process of giving instructions to
the Department of Finance to start
developing the regulations to look at bringing
the district education authorities under the
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Act, and then the final one would be the
municipalities.

That’s what I can provide. (interpretation)
Thank you, Mr. Chairman.

Chairman (interpretation): Thank you. Mr.
Mikkungwak.

Mr. Mikkungwak (interpretation): Thank
you very much, Mr. Chairman. I also thank
the Deputy Minister for her response.
Another question I have while we’re on this
subject is the municipalities are a local
government. When a resident makes an
application to access some information... .
We have government liaison officers in each
of the communities. If they want to access
some information, would they go through the
GLO or would they approach the local
government directly or should they have an
ATIPP coordinator? Would they go through
the GLO? The district education authorities
would have training provided by the
government. That’s my question. Thank you,
Mr. Chairman.

Chairman (interpretation): Thank you. Ms.
Okpik.

Ms. Okpik (interpretation): Thank you, Mr.
Chairman. The local government would be
the one you would make the request to
initially. I’'m not exactly sure how it’s going
to be structured, but we will have to do a
total review and see whether we have to
create new positions or how we can provide
it by the computer system. Are we going to
be using the same system Nunavut-wide, or
what types of programs will they be using?
That’s included in the planning. I can’t really
give you a direct response, but I can say that
the hamlets would be the first ones to
approach. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you. I
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want to add to my colleague’s question.
(interpretation ends) My question is
specifically... . The commissioner mentioned
within a couple years, maybe. Is there a
target date set to bring any municipality
under this Act? Ms. Okpik.

Ms. Okpik (interpretation): Thank you, Mr.
Chairman. (interpretation ends) I don’t have
a specific date to be able to provide.
However, I can follow up with the Members
with the other responses, providing a little bit
more information on process timelines in our
response. (interpretation) Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) Commissioner, I wanted
to turn this back to you. At the root of the
Access to Information Act is democracy,
right? That’s what it’s about, people having
access to government information. What are
the implications for democracy, as much as
you can speak to that, at the community level
when we don’t have our municipalities under
this Act? What are the implications for
democracy in a situation where the ordinary
citizens cannot use the Act to access
information? Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. To answer that question, maybe |
could tell you a story and it won’t take long.

I was at a conference at one point where an
access expert from India was speaking. They
were telling the story of how, when the
Access to Information Act came into effect in
India, it changed things. It struck home for
me. The story was this: there was a
community that was supposed to be served
by a number of medical health professionals.
They weren’t situated in the community, but
they were supposed to go around to the
various communities to provide services on a
schedule.
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In this particular small community the doctor
didn’t show up for three or four times in the
rotation. One of the members of the
community made an access to information
request about how many times the doctor had
been there and what the treatments were in a
general way, all about trying to get at why
this doctor wasn’t appearing. Lo and behold,
within a month of that access to information
request being filed, the doctors started
appearing every single time.

That’s what access to information is all
about. It’s giving the citizen the right to
control over their lives in a certain respect
and the services available to them. To me,
access to information is vital to democracy.
Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) Just a short follow-up to
that, my colleague mentioned the issue of
fees this morning. When municipalities are
brought under this Act, who will determine
what the appropriate fees are for a request?
Will it be the municipalities individually who
would determine what fee they’re going to
charge for a request or would that be
something that still lies with the Nunavut
government? Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Right now the fees are assessed
under the regulations and I would imagine
that the same fees would apply to an access
to information request made of a
municipality. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) I guess there would be
some discretion there if they want to waive
fees and make it as cheap as possible or if
they want to charge more. I’m just assuming
that.

Ms. Okpik was there something you wanted
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add or no? Okay. Thank you. No further
questions on this section. We will move on.
Our next topic for discussion is public sector
salary disclosure and it was something that
came up during the opening comments.
(interpretation) Who would like to ask
questions? Mr. Kaernerk.

Mr. Kaernerk (interpretation): Thank you,
Mr. Chairman. Good day to my fellow
Amitturmiut.

My only question is: (interpretation ends)
what income threshold do you believe would
be appropriate for Nunavut with respect to
the public service salary disclosure?
(interpretation) Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I am sorry I missed the first part
of that in the translation.

Chairman (interpretation): Thank you.
(interpretation ends) Mr. Kaernerk if you
would just repeat the question, please. Go
ahead.

Mr. Kaernerk: What income threshold do
you believe would be appropriate for
Nunavut in respect to public service salary
disclosure? (interpretation) I hope it is
understandable now. Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) The question is
pertaining to the appropriate threshold for the
“sunshine list.” Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Surprisingly the same word was
masked.
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I think there is a range of thresholds used
throughout the country. I think I
recommended before that anybody who earns
over $100,000 is a benchmark. Whether that
is the appropriate number that you come to or
a different number is used, I think that there
should be a threshold. As I say, I have
thrown out the number $100,000 because it’s
an obvious number. Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) As we all know,
$100,000 in Nunavut doesn’t buy you as
much as it would in Ontario, for example.
(interpretation) Mr. Kaernerk, are you done?
Ms. Towtongie.

Ms. Towtongie: Thank you, Mr. Chairman.
Just a question. In Ontario there is a sunshine
list of that Act. Under section 125 it says that
there are certain salaries that are above
remunerations. I’'m wondering as to what the
privacy commissioner has considered for
Nunavummiut. Like our Chair said, $100,000
is not the same as living in Ontario, the cost
of living per se. Thank you, Mr. Chairman.
My final question.

Chairman (interpretation): Thank you.
(interpretation ends) The commissioner did
just answer this, but in terms of the costs of
living, as she mentioned, how should that be
taken into account? Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. There are all sorts of factors that
are unique, shall I say, to Nunavut that
probably should be taken into account. Of
course the value of the dollar here as opposed
to the value of the dollar in other parts of the
country is certainly one of those things.
Perhaps the number should be higher than
$100,000, but I think that it is really a policy
decision that needs to be made in the full
context of Nunavut. Thank you.
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Chairman (interpretation): Thank you. Ms.
Towtongie.

Ms. Towtongie: Thank you. I was referring
to the cut off. There are certain cut-off
deadlines for salaries in Ontario if that has
been looked at, but she has answered it.

My question is to the Department of
Executive and Intergovernmental Affairs. In
September of 2018 the Access to Information
and Privacy Act was amended to make
regulations prescribing procedures for the
disclosure of part or all of the remuneration
for an employee of a public body, an
employee as defined in the Public Service
Act, or a member of the staff of a member of
the Executive Council. My question: what is
the government’s timeline for making these
regulations? Thank you, Mr. Chairman. My
final question.

Chairman (interpretation): Thank you. Ms.
Okpik.

Ms. Okpik (interpretation): Thank you, Mr.
Chairman. The Department of HR will be
working on that as it has been separated from
the Department of Finance. I’ll be working
with their Deputy Minister on this, but I can’t
give you exact dates right now nor can I give
you the amounts since they have not been
identified yet. The amount may come to over
$125,000.

We had some conceern about the smaller
communities where the government
employees are Inuit and how they will be
affected, such as including their names or
whether we just list their title. We will have
to decide whether to include their salaries or
what theier start dates and end dates will be,
as is the usual practice. Those are some
things we have started to think about and
discuss.
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We want to check with the HR department as
they will be working on it and how long it
will take them to complete that work. We can
include that in our response to you. Thank
you, Mr. Chairman.

Chairman (interpretation): Thank you. That
was probably an information item and when
this comes up, would the government
employees be assisting or would you have
consultants or would you do this on a
contract basis to do the work required? Do
you see full-time employees, part-time
employees, or contract employees on this?
Ms. Okpik.

Ms. Okpik (interpretation): Thank you, Mr.
Chairman. We haven’t made a determination
on that, but I can check with the Department
of Human Resources to find out who from
the government they might be. Sometimes it
is the contractors who put together the annual
reports, CAR-PAR-LAR, how long they
have been employed, and the information has
been shown through there. This is something
that we will have to get back to you on.
Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) Commissioner, when it
comes to the issue of sunshine lists, one of
the reasons that they were established was to
attempt to maybe control government
spending or encourage accountability, but
there’s some evidence to suggest that they
can have the opposite effect and drive up
salaries in terms of employee X sees their
colleague, employee Y, on the list and they
see, “Oh, this employee is making $10,000
more than me. We both have the same
qualifications,” and they go and ask for a
raise based on the list. I wonder if you could
briefly comment on that, particularly in
Nunavut’s context where we are very small,
small communities, small number of people,
what the intended or the anticipated impacts
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of a sunshine list would be in Nunavut.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. We always have to be careful
about the unintended consequences. That
said, I don’t think that your example
represents a bad thing. If you have two
employees with the same qualifications,
doing the same job, and one is a man and one
is a female and one is getting more than the
other, then that to me is an issue that needs to
be addressed.

Accountability, I think, is the reason for the
sunshine list, and I think accountability in
terms of equality and equity is an important
thing. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) We are wrapping up this
thematic area. Mr. Lightstone.

Mr. Lightstone: Thank you, Mr. Chairman.
My question is not specifically to public
sector salary disclosure, but I would like to
follow up to one of the comments that Ms.
Okpik had made and, if you will allow it, |
would like to ask that question at this time.
Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) If it is related to the
Office of the Information and Privacy
Commissioner, go ahead.

Mr. Lightstone: Thank you, Mr. Chairman.
My question does relate to the
commissioner’s report. In the
commissioner’s report there was a statement
made that “...as noted in the opening
message to this Annual Report, there has
been a marked and noticeable decline in
public bodies’ adherence to and respect for
the values” of the Access to Information and
Privacy Act. “Legislation without leadership
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achieves nothing. It is time for senior
management to take an ownership role in
promoting both adherence to the legislated
duties imposed by the Act, but also in
encouraging all employees to comply with
the spirit and intention of the legislation. The
mindset at the managerial level must be to
aim to disclose as much information as
possible rather than looking for ways to
avoid disclosure.”

That leads me into Ms. Okpik’s comment
about the PAR-CAR-LAR, which is the
Department of Community and Government
Services’ Procurement Activity Report,
Contracting Activity Report, and Leasing
Activity Report. Over the last year Members
of the Legislative Assembly have raised
concerns over the information that was listed
in the 2017-18 Procurement Activity Report.
To date the Department of CGS has yet to
table the most recent and now outstanding
activity report, which is a year beyond the
close of that fiscal year.

I would like to ask the Deputy Minister of
EIA to listen to what the commissioner is
stating here in that leadership needs to show
improvement and commitment to
accountability and transparency. I would like
to ask the DM of EIA to instruct CGS to
table these outstanding reports as soon as
possible. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) That is a difficult one to
relate to the reports and the commissioner in
particular, but it does fall under the general
heading of access to information. Ms. Okpik.

Ms. Okpik (interpretation): Thank you, Mr.
Chairman. Yes, I will look into it and find
out when the Department of Community and
Government Services will be tabling those
reports. That will be included in my response
on when they will be tabled. Thank you, Mr.
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Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) Maybe just to follow up
on Mr. Lightstone’s question, commissioner,
in your experience, how often are contracting
matters related to government procurement,
let’s say, major construction contracts or
consulting contracts, how often are those the
subject of access to information requests in
Nunavut and the NWT? I think they’re both
interesting and similar. Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. In recent years I have had few
such requests. Earlier on in my mandate they
were frequent, so that tells me that the
information available to the public is
improving and there is no need to go through
the Access to Information Act anymore. In
the Northwest Territories I would say
similarly, I have maybe seen one or two in
the Northwest Territories in relation to
procurement over the last three to four years.
Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) Thank you. We will
move on to our next thematic area which is,
this one is a mouthful, Government of
Nunavut policies and annual reports on the
administration of the Access to Information
and Protection of Privacy Act, privacy
impact assessments, and information sharing
agreements. (interpretation) Who would like
to start under this heading? I don’t think
there’s anybody with a question. Ms.
Towtongie.

Ms. Towtongie (interpretation): Thank you,
Mr. Chairman. I wanted somebody else to
ask, but I would like to ask about the
Government of Nunavut’s Department of
Community and Government Services. They
have a policy on the use of (interpretation
ends) mobile devices, acceptable use.
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(interpretation) The policy expires on August
31, 2021. What kind of policy would the
privacy commissioner like to see on the use
of mobile devices? Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: [’'m sorry, Mr.
Chairman, I missed most of that in the
translation again, but I think what you’re
asking, and correct me if ’'m wrong, is what
kind of policies I would like to see made in
terms of the use of mobile devices. Yes?

One of the issues that have arisen time and
time again, not only on this side of the border
but also in the Northwest Territories, is what
happens when government employees, for
whatever reason, use their own personal
devices to text, to email, to do government
business. When that happens, the
government loses that documented
transaction and if someone were to make an
access to information request, the question is:
are they entitled to see what has been
exchanged between a government employee
and another government employee on any
business in relation to the Government of
Nunavut?

There are policies in place on the use of
mobile devices, but there are no policies in
place that say, “You shall not use your
personal device or your personal email
address to communicate on government
business, except in these circumstances.” To
me it’s a vital information management
strategy that we need in today’s day and age
because we travel; we use our mobile devices
all the time. Sometimes we forget to bring
both of them, so we pull out our own
personal device to do the communication.

There’s nothing inherently wrong in that, but
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you lose continuity of the record. It’s
important that there be policies around, when
that happens, what you must do to ensure
continuity of the record. When that happens,
is your own personal device going to be
subject to an ATIPP request? Will the
government have access to your own
personal device or your own personal email
account? These are really important issues
and, if you ask Hillary Clinton, she would
tell you that they’re things that should be
addressed in terms of the use of your own
equipment. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you. Ms.
Towtongie.

Ms. Towtongie (interpretation): Thank you,
Mr. Chairman. The Government of Nunavut
Department of Education uses the Video
Surveillance and Recording in Schools
Policy, and there’s no date within that policy.
What does the Information and Privacy
Commissioner think about that policy?
Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. In preparing for this hearing, I
looked at that policy and I believe it was
written in 2004. It seems to me that it’s time
for a review. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you. Ms.
Towtongie.

Ms. Towtongie: My last question is to the
Department of Executive and
Intergovernmental Affairs. That department
administers the Privacy Breach and Incident
Policy. It expired last year on May 1, 2018.
My question is: when will the policy be
updated and what specific changes to the
policy are being considered? My final
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question. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
Department of Executive and
Intergovernmental Affairs, Ms. Okpik.

Ms. Okpik (interpretation): Thank you, Mr.
Chairman. Yes, I have that policy at hand. I
will have to look into when it will be updated
and what additions there will be. I have new
staff and they will be assisting me. Our goal
is to have the policy updated by this fall. I
know that it’s expired, but it’s still being
used. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) In terms of the annual
reports on the administration of the Act, Ms.
Okpik, the last report was the 2015-16 report.
When will the Government of Nunavut be
tabling the 2016-17 and 2017-18 annual
reports? Ms. Okpik.

Ms. Okpik (interpretation): Thank you, Mr.
Chairman. It will be tabled in your next
session at the end of May and in June. Thank
you, Mr. Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) I have another question
for you on the Use of Mobile Devices Policy.
I understand it’s under CGS, but one thing
that it doesn’t mention, and maybe it’s
covered under a different policy, is whether
employees are allowed to delete
communication records. If a government
employee receives text messages on their
government phone, are those text messages
now part of an official record of
communication that should not be deleted or
is it at the employee’s discretion to delete
those should they want to? Ms. Okpik.

Ms. Okpik (interpretation): Thank you, Mr.
Chairman. It is not spelled out in the policy. I
can’t really tell you the details on that issue. I
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can include it in my response.

I’m aware right now that the Department of
Community and Government Services is
making use of a consultant. They’re
reviewing all of these policies and which
ones should be updated and renewed, for
example, digitization services. They have
quite a few policies on what the government
utilizes, perhaps on the proper use of
computers and the messages or
communications that are sent through
computers. There are policies to that effect
and they’re all being reviewed presently on
where they need to strengthen the policies.

However, for people with personal
communication devices, whether they should
keep copies of their own communications, |
can’t answer that right now. I have separate
communications, including my own personal
device, but Community and Government
Services is reviewing right now on this side,
it would be owned by the government, and
whether they can have one communication

device for both personal and government use.

I think they will be trying that out very soon.
For instance, this would also affect the
policies, but I’ll have to look into it and
include it in my response. Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you as
well. Mr. Quassa.

Mr. Quassa (interpretation): Thank you, Mr.
Chairman. The first question I would like to
ask will be to our commissioner.

(interpretation ends) A number of Nunavut
statutes allow the territorial government to
enter into formal information sharing
agreements with other governments and
entities for the purpose of administering the
legislation. Has your office produced any
guidelines or advice to assist the government
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in designing these types of agreements?
(interpretation) Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. The short answer to that is no. [
simply have not had the time to do that sort
of thing. It’s a very good idea and I know
that many of my colleagues across the
country do issue guidance like that. I’'m sure
that I could go to any one of my
counterparts’ websites across the country and
find that guidance.

Now, I’'m trying to remember. | have taken
guidance documents written by other
jurisdictions and put them on my own
website. One of them might have been
around this issue, but I wouldn’t swear to
that without looking at the website itself
because it was some time ago since I did that.

As I say, the short answer is no, but it’s a
good idea. Thank you.

Chairman (interpretation): Thank you. Mr.
Quassa.

Mr. Quassa (interpretation): Thank you, Mr.
Chairman. I will ask the departments now.

You can have an information sharing
agreement between public bodies while this
Act is being implemented. What about up to
now? Are there agreements in place within
these government departments with other
jurisdictions? I would like to ask this
question to the departments. Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you. Ms.
Okpik.
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Ms. Okpik (interpretation): Thank you, Mr.
Chairman. I don’t know how many there are.
I know that the Department of Health would
have one. When the people of Nunavut go
outside of the territory to receive services,
they get served in other towns. I can check
into how many agreeements there are.

I can say that the documentation is reviewed
carefully in the Department of Justice to
make sure that they are following what
they’re supposed to be following under the
agreement and the privacy legislation. That’s
all I can say about that. They check to make
sure that procedures are followed. Thank
you, Mr. Chairman.

Chairman (interpretation): Thank you. Mr.
Quassa.

Mr. Quassa (interpretation): Thank you. I
also thank you for that adequate response. Is
the privacy commissioner informed when
decisions are made about information sharing
agreements? Thank you, Mr. Chairman.

Chairman (interpretation): Thank you. Ms.
Okpik.

Ms. Okpik (interpretation): Thank you, Mr.
Chairman. I would have to ask my former
staff member because that person handled
that kind of thing. I will have to include it in
my written response, but I can’t respond right
now as to whether they are given out. Thank
you, Mr. Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) For the commissioner,
one thing you mentioned earlier was the use
of personal email addresses, personal
accounts, and I do recall reading one of your
reports with regard to the Franklin ships and
it made reference in there to personal email
accounts that were being used by individuals
involved in that matter.

DOAL: sdbeql® Ab/RPCE®,

SbeY e DLLALCE Sh>ALYNEOL
QA% GEa<Sbia NI nNbdC
ASBGLINDIC 05 PUC 0o P
?cCodGxLIre ASbALL ANCNGSeCD AL CE
0a.EC T C PI<a SH>M<IP eI
s >LLLCE.

D>sbPeq D% CLbd<IC NNG®C>ILa ¢
Sb>ANPCHCNAAC Lebennbd® of CAbo
Lcbonaede LeeN<ISo<sL e Cod<
A*PSbNNJNE CLa ba I ASdy Lo
LcCN<ISo<sL+LCE PY<lo- CAL

D>SbPa o>, LctNAG oL LCe
SH>ANCNSHEC®IC, Sgh>al®, Ab/RPCSe,

AP/ RRCSe: L'a. MC d<n.

sddn: Sdbeal®. Sdy*alvoe Co Tl
P>CNSA*L. CALc C*a b*adcnosic
blriYa ¢ CL*a DNPLNCDCNLSheCv<e
CLédo™L NSPENLYLAYE DR Heg
GsperLLAYE CDYSbNNeosTe Co L.
sgtal™®, Ab/RPCSe,

AS/RPCSe: 'a. [ DAL,

DOAL: Sdbeql® Ab/RPCE®,

ASba A NdoNc >®CS
AANLADBGL®CS CASALDY
Acn<dnSbeCe >SLNC PR<NL
AT/ DN D PR HeGC
AANY®Q®CDC b[Ya CLOL>® M of
PY<do DR PBQ YO

Doy D>beCiasL*LCE. Sdyeal™, Ab/RP>Ce®,

ASYQUCS®: 'a. ONMNUC) blPalC
D>SbSb>LTLAS CAL CLbd< @l o DGPN¢C
SHGNDLPdC NNSHECSAD>HEC®IAC

AT onYD>IAC Dbl D®/LLIULE AVAC
Dobcdlro*M"CE Ac*Lo¢ CAbdo™L

DI 050 aobPINot CRo <
DSb>/DALLLCE allonYD>IAS
NNSbSa<ISA\C SbGL>Lbde
<DeCP>beCSoSLCJ%® D>SbsbNAJINNYD><5NE.

99




Based on what you have seen in the recent
past, are government employees using
personal accounts or personal
communication devices to conduct
government business? I’'m trying to get
specifics. I’'m not asking you to make a
blanket statement, but is this something that
you are seeing when you’re asked to review
matters? Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Yes, it becomes an issue. If, for
example, somebody makes an access to
information request from a department and
they get 500 pages back and it’s clear from
those 500 pages that some of the email has
come from a private account, then that just
sends off bells and whistles to the applicant
saying, “Well, what else is there that doesn’t
show up in the government records?”

This is a not a Nunavut-centric problem. This
is a problem throughout the country where
government employees, not all of whom are
issued government communication devices,
still need to communicate with their office
when they’re away on business and they use
their personal devices for those
communications, whether it’s email or a
private messenger service such as the one on
Facebook or they use IM messages or text
messages.

Sometimes some very important decisions
are made as a result of those
communications, but if they don’t appear on
the record because they weren’t created in
the government system, then they’re lost.
Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) To further clarify that in
the event that a government employee is
using, I would say, a personal email account,
an access to information request comes in
and you are asked to get involved after the
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information is provided to the applicant, is
that personal email account subject to the
Act? Is there a legal precedent in place or
have there been rulings or decisions made
whether that personal email account is off
limits and you can’t get at any information in
there because it’s personal, or it’s within
bounds because government business was
happening on this personal account?
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I have in fact made several
recommendations on this particular issue.
The Act applies to any record in the
possession or control of a public body. Based
on my own opinion and based on the opinion
of other information and privacy
commissioners throughout the country who
have also dealt with this problem, our answer
to that is if the communication is about
government business, it is under the control
of the public body and therefore should be
subject to an access request.

We talked this morning about a matter which
has gone to the courts in Nunavut. I believe
that is the issue at stake. Our private email is
subject to access to information requests.
Thank you.

Chairman (interpretation): Thank you.
(interpretation ends) For Ms. Okpik, I know
that you don’t control everything with regard
to this Act and the government, but EIA is
the lead agency. What is the government
doing to ensure that government business is
being done on the proper devices, through
the proper channels as opposed to through
Facebook or through personal email
accounts? Ms. Okpik.

Ms. Okpik (interpretation): Thank you, Mr.
Chairman. (interpretation ends) As I had
stated earlier, our department is responsible
for a significant amount of the training for
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GN staff. We’re just starting to finalize a
standing offer agreement, for example, for
companies with expertise in access to
information to be able to provide more
support to ATIPP coordinators, much more
rigorous, maybe more privacy impact
assessments, for example. We’re looking
forward to that support.

I have to say that our partner in this, one of
our major partners is the Department of
Community and Government Services and
information management, for example, and
the work that they do around information
management. We do know that they’re doing
a significant amount of work around
information management, looking at all their
policies and procedures, and finding out the
tools, from that perspective, the testing of
one device that has both your personal and
work on it, email on it.

Certainly this is a message I will certainly
bring back to the deputies’ table about that.
We’re in that information age where we can
access our government email remotely. Even
if we do have a personal computer, accessing
the GN email system is not a difficult thing
to do. I’ll bring that message back loud and
clear to Deputy Ministers who have overall
responsibility within their departments for
the information and privacy for
Nunavummiut. (interpretation) Thank you,
Mr. Chairman.

Chairman (interpretation): I also thank you.
(interpretation ends) It is interesting that Mr.
Quassa was asking about information sharing
agreements because the Standing Committee
on Legislation has written to Ms. Keenan
Bengts regarding amendments to the
Workers’ Compensation Act. There are
information sharing matters in there and we
did recently seek out her opinion and
hopefully she will have time. It sounds like
she is under the gun with a number of files.
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(interpretation) We will resume after we take
a break (interpretation ends) and following
the break, we will move on to the heading of
human resources. Ten-minute break.
(interpretation) Thank you.

>>Committee recessed at 14:44 and
resumed at 15:02

Chairman (interpretation): We have
returned once again to our hearing with the
Information and Privacy Commissioner of
Nunavut. (interpretation ends) Moving on
following the thematic headings that the
Committee had agreed on, the next thematic
area is human resources. Mr. Qirngnug.

Mr. Qirngnuq (interpretation): Thank you,
Mr. Chairman. Welcome to the
commissioner and the government officials. I
say “good day” to my fellow residents of
Kugaaruk and the people of Taloyoak.

I would like to ask a question about the
government not coming into an agreement
and I’ll read it in English for clarity.
(interpretation ends) Your recent annual
report to the Legislative Assembly indicates
that you had disagreement with the
government concerning the issue of reference
checks during the hiring process.

Section 22 of the Access to Information and
Protection of Privacy Act was amended in
September of 2017 to address the issue of
confidential evaluation in the hiring process
and the government’s policy concerning
reference checks, and its Human Resources
Manual was updated in February of 2019.

Can you explain your position on this issue?
(interpretation) My question is for the
Information and Privacy Commissioner, Mr.
Chairman. Thank you.

Chairman (interpretation): Thank you.
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Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. This is kind of one of those issues
where you can see things from two different
perspectives. The issue is if one person
makes a complaint against another person in
the workplace, does the person against whom
the complaint has been made have the right
to know either who made the complaint or
what was said in order to respond? It is the
same with respect to reference checks. Does
somebody who has missed out on a job
opportunity because of a bad reference have
the right to know what that bad reference
said and/or who said it?

I have always taken the position that you
don’t have the right to know who made the
statement, but you have the right to know
what was said about you because the Act
itself says that an opinion that somebody else
holds about you is your personal information.
It makes sense to me from a lawyer’s
perspective, and I was a lawyer for many
years, that in order for there to be a fair
process and in order for someone whose
name has been besmirched in some wayj, it
seems to me that it’s only right that that
person has the opportunity to answer to the
allegations made.

I’m not sure that [ answered your question
fully, but thank you, Mr. Chairman.

Chairman (interpretation): Thank you. Mr.
Qirngnugq.

Mr. Qirngnugq (interpretation): Thank you,
Mr. Chairman. That makes it clearer. I
would like to ask another question regarding
disagreements between you and the
government about an issue that appears
within Nunavut and in the NWT. You have
been here for approximately 23 years. How
many disagreements have there been with the
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government? [ want to know, hence my
question. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I realize now that I didn’t answer
your question fully. Yes, there have been
disagreements between me and public bodies
on this, in particular human resources
managers because human resources
managers take the position that you don’t
necessarily have the right to know what was
said about you. This has come before me
many times over the years, perhaps not in the
last year but clearly, if you read my annual
report from 2017-18, there were a number of
such reports. Thank you.

Chairman (interpretation): Thank you. Mr.
Qirngnugq.

Mr. Qirngnuq (interpretation): Thank you,
Mr. Chairman. Thank you, commissioner, for
your response. [ would like to direct my
question to the Department of (interpretation
ends) Executive and Intergovernmental
Affairs. (interpretation) It’s a similar
question to the one I just asked.

(interpretation ends) The Information and
Privacy Commissioner’s recent annual report
to the Legislative Assembly indicates that
she had disagreements with the government
concerning the issue of reference checks
during the hiring process.

Section 22 of the Access to Information and
Protection of Privacy Act was amended in
September of 2017 to address the issue of
confidential evaluation in the hiring process,
and the government’s policy concerning
reference checks in its Human Resources
Manual was updated in September 2019.
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What is the government’s position on this
issue? (interpretation) Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you.
Department of Executive and
Intergovernmental Affairs, Ms. Okpik.

Ms. Okpik (interpretation): Thank you, Mr.
Chairman. Yes, when the Department of
Finance was doing a review, there was a
disagreement between the government and
the privacy commissioner regarding
(interpretation ends) reference checks.
(interpretation) We thought people who are
applying for jobs and the people who are
providing references should know enough to
provide accurate information about their
skills and work experience. It is the reason
why we try to hire the most qualified people.

(interpretation ends) Right now currently the
new process that has been put in place, a
staffing consultant will offer the person
giving the reference the option to withhold
evaluative information given under the
reference process. If the person chooses not
to protect that information, it is all available
to the candidate if they wish to access their
reference check through an ATIPP request.
This checkbox has been added to all
reference check release forms.

Often, in my situation, I have been asked to
do reference checks for former employees or
current employees. I am asked that question,
do you wish to withhold this information on
a certain number of questions in the reference
check. That process is available to a person
giving a reference. That is the new part put
into place right now. (interpretation) Thank
you, Mr. Chairman.

Chairman (interpretation): Thank you. Mr.
Qirngnugq.
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Mr. Qirngnugq (interpretation): Thank you,
Mr. Chairman. I also thank you for your
adequate response. It makes me think about
the potential employees. Not all but some
might be concerned, and I am glad to hear
that there are going to be some changes
made. I don’t have anything else to say, Mr.
Chairman. Thank you.

Chairman (interpretation): Thank you. Mr.
Akoak.

Mr. Akoak: Thank you, Mr. Chairman.
Good afternoon, commissioner and
government officials. My question is to the
commissioner.

In June of 2017 you undertook a
comprehensive review of the Access to
Information and Protection of Privacy Act.
Your report is publicly available on your
office’s website. You indicate on page 54 of
your report that “A large number of access
requests for personal information about the
applicant arise out of some kind of workplace
dispute. Individuals who have made
complaints against a co-worker or who are
the subject of a workplace complaint often
request access to all of the information
related to the complaint.” To what extent do
you believe that this is an appropriate use of
the legislation? Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I think it is an absolutely
appropriate use of the legislation, particularly
in a place like Nunavut where the
government is probably the largest employer.
If there is an issue involving an employee
that may well affect either his ongoing
employment in a government position or
affect his or her ability to advance from that
position, he or she should have the ability to

speyse: Sdh>q b, AbY/RPCE®. sdyeal’s
PDL>CYIPa. CAla. AHDL*aSLE
CAPd0%L NalPLPHPCGH>D 0t Ac ¢
CRo PYUTT*o PYUTYISH<LLC
H>aDA%a CLSTD*MOLoAC? CAta
AHDLP<OJ. A OIRHALDRc<o<SLE
D% 5, Sdya D%, JHALG®
DSOD>HAPHLSHE >N, AbYRPCEY,
sdyeal®.

AP RQPCSe: sduoq [b, C sd<se,

qsdqse (OLANUJC): Sd->al®, AbY/<RDCSe,
<L 5 Sdy®al™® blYa, LRLbd o
PLLSPDANS . Da blPa € A a<%CES,

o 2017-%UNd SPrsPa < Do/ LUAC
INDLNNG® D% SbSos ¢ AL
NS> CDILo M 0¢ ASdrSed*La®.
Dobbe<AT®NC APIPPALIC NNGSASAC
APLBPAMNCDJC DA >NC L5
L<ASDL 54-T Dodbc DSshse/L*LC

D> o%D< g DPPGSADALINC

AT J*USa® ASba ALSALTC
<*PbNPI* A Ac<beN=5d. CAPI ADAC
DSHASSHNES A®ba ALeND>SHNM of

DR HGC PbASCHI® CAL**LocLse
DNDLNNG® DSHASCHLC [oh 5%
<ADA*abA*a beCSLC. CL*aSbA
ASdYi<E<se CALAC*LN<5J
DBCPHNLPL? Sd>al®, AbYRPCS,

A/<PCSe: 'a. blPa.

Pa® <A™ OLANJO): Sdyeal™®, Ab/RDCoe,
A, a'LNCSAPLG D%C>NSATYS Coa
ASILN® ADS 5 0a D LRLbC
A%®ba ALeNsbige<YLLC >oc o

A®ba AL®NHLC. AL ASba AL
ASNSHH<LE Aba AYA%q So<dPo LL5%GC
SgRRQY g ot

A%®ba AL®CPa So*L_6So <, Ca
Aba AN

107




know why it is that these things are
happening. It is a matter of his or her
livelihood. This is exactly the sort of thing
that the Act was intended to do, to bring out
into the open the reasons for decisions made
about individuals. I think it is an absolutely
appropriate use of the Act and a use for
which it is used quite regularly. Thank you,
Mr. Chairman.

Chairman (interpretation): Thank you. Mr.
Akoak.

Mr. Akoak: Thank you, Mr. Chairman.
Through you, Mr. Chairman, if I may ask the
commissioner, in this regard, it’s not a
perfect world where we get along all the time
as co-workers. I’'m just wondering if there
were a lot of applicants in these cases like
that, or would you tell us: is there’s a lot of it
or just some of it or a few within Nunavut?
Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I’m not sure that I fully
understand the question, but are you asking
whether this is something that is used often?
It’s used on a regular basis. I wouldn’t say
that every time there’s a disgruntled
employee, there’s an access to information
request, but where someone has lost a job,
for instance, that they really thought that they
should have or wasn’t successful in a job
application that they really thought that they
were the best candidate for or where an
employee feels very strongly about the
situation, that’s when we get the requests. I
would say probably three or four times a year
I get a request that deals with this kind of a
thing. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you. Mr.
Akoak.

SH>ANCP>< 5% AL C CLbd<
QdhSLALMNC, Aodn LMD
PaDLcDPNPLIDL. A, C*a ASdySedse
JoPeC>c Py {se CLbd<

NOPCHL%Q So<SLC ARN*N<>
AFLcDPCPo <D 5d Ca. Aob.
CAL N ANLGe DeCHCNS TS
4D®CH>LY 5o, Sdy*al™®, Ab/UC®,

AP/ RXPCSe: 'q. MC Gsd<se,

qsdqse (ONANJO): Sdbal™, Ab/DCoe,
qvdNPoJd blMiYa. JANSLLTYS,
CALASON“HJ atL* LLSbA
CLLS6/LNeCSbA%YLE AbSeC>LSC
D>_0%IHCCSLC P>o%IHeCsLC,

D> o®I]HRQ PR H52GC ShiYeq d_HRC
0a2? sdyeal®, AbYPC,

AP/ RWCSe: L'a. blPa.

Pa <A™ OLANJO): Sdvreal®, AbYRD>CS,
Cea <A®INNL DPYc bCSLMLPdS JANAC
Cbd<d <DeCDLYLMLC CL®a? NNGADC
AD®CPLICC PLeD S eCrJe* POl <
o> LDLYSbPLeb LE PY<do CLbd<

ASPba ALTC JAC>YbGLSa<C. Ca

DR 5%GC ASha APL_IC PP >eDC

o P<eC>c P L C

I e da P DGO 5o DR S C
CLbd< A%ba AY®NE AP<NH® 5o
APLDONHSLE CAL Q. DbYSSHEC®IAC,
ALL®<L? DR AMLAC JCLE 5GJC
Ao<lo CAL®a DPYGSbCC®IAC, sdyal®,
AbIRPCsb,

AP/ PCSe: 'a. MC sd<se,

108




Mr. Akoak: Thank you, Mr. Chairman. We
all know that sometimes a department head
will, I guess I’ll say, bully an employee, and
my question is around this area. What
discussions have you had with Nunavut’s
ethics officer concerning the relationship
between his office’s role in addressing
employee concerns regarding wrongdoing
and harassment and your office’s role with
respect to the use of the Access to
Information and Protection of Privacy Act in
relation to situations involving allegations of
wrongdoing and/or harassment? Thank you,
Mr. Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. In truth, I have never been in
contact with the ethics person. I didn’t know
until maybe last year that he existed. My role
is very focused on access to information. I
have nothing to do with trying to fix things
between an employer and the employee or
between two employees.

My sole role, my only role is to assess
whether or not an individual who makes a
request for their own personal information
has received that information and whether
anything that’s being withheld has been
properly withheld under the Act. The Act
says that your opinion about me belongs to
me, and it’s sometimes a hard concept to
grasp, but the fact that somebody has an
opinion about you is your personal
information and you’re entitled to know.
That’s what the Act says. That’s how I had
interpreted it.

I’m not sure; the ethics commissioner deals
with trying to resolve those issues. I deal
with “Are you entitled to access to certain
information?” They have maybe a nexus in
the fact that we’re talking about the same
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information, but other than that, I think our
roles are very different. I hope I answered
your question. Thank you very much. Thank
you, Mr. Chairman.

Chairman: Thank you. Mr. Akoak.

Mr. Akoak: Thank you, Mr. Chairman. On
another line of questioning, the Government
of Nunavut recently re-established the stand-
alone Department of Human Resources,
which came into existence on April 1, 2019.
What specific recommendations do you have
concerning how the department should
address access to information and protection
of privacy issues? Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I maintain, as I say, what I have
always said. I don’t think I have changed my
stance on this in 20 years and, that is, that
everyone is entitled to their own personal
information. There are provisions in the Act
which give a public body discretion to refuse
access to certain information, including, |
think, they call them confidential
evaluations, so reference checks. It allows a
public body to withhold that information, but
each case must be determined on the facts
that are presented by that case.

There’s no blanket policy that can be applied
here. Discretion must be applied in each and
every case. A public body has to consider, in
each and every case, if there are good, solid
reasons for refusing to disclose information
about an individual. Frankly, a simple
assurance of confidentiality, in my opinion,
isn’t sufficient because the Act doesn’t
provide for a blanket policy that says that if
you ask for confidentiality, you will get it.
The Act doesn’t say that. It says that each
case must be determined on the merits of its
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own facts.

I trust that answers your question. Thank
you.

Chairman (interpretation): Thank you.
(interpretation ends) To follow up on Mr.
Akoak’s question and also what Ms. Okpik
had mentioned in terms of individuals who
are providing reference checks now being
allowed to request to keep their information
off the record, so to speak, in terms of access
to information, from your view, why would a
person who is providing a reference want
their information or what they’re providing
to remain confidential? Why would they
check that box before agreeing to provide a
reference? Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I can think of a couple of reasons
off the top of my head, one which is very
genuine and, that is, that it’s a negative
reference and there’s a personal relationship
there and the person giving the reference
doesn’t really want the applicant to know
that he was the one who “threw him under
the table,” so to speak. That’s one.

Another motive might be that this was a
person... . Within human resources policy,
when hiring, it’s my understanding that one
of the reference checks must be the previous
supervisor. It may well be that the previous
supervisor and the employee did not get
along. There’s bad blood. That’s another
option, and there may be malaise. There are
circumstances in which it’s a small
community, disputes arise. It may be that this
is the opportunity to get back at somebody by
giving a bad reference and, “If I say it’s
going to be confidential, they will never
know I gave a bad reference,” and they will
never be able to answer to it.

There are various kinds of motives, but those
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are the kinds of things that come to mind.
Thank you, Mr. Chairman.

Chairman: Thank you. It’s good that we
have the Department of Health here when
we’re talking about blood because I think
they’re the authorities on that. It’s just a joke.

Ms. Okpik, you had something you would
like to add? Go ahead.

Ms. Okpik (interpretation): Thank you, Mr.
Chairman. (interpretation ends) I just wanted
to add, I think, a little bit of information
around reference checks. Currently right now
if you’re a government employee, you only
need two references. If you’re not currently a
government employee, you need to provide
three references. There are parameters
around that. If you’re a new supervisor
supervising employees, you can’t give a
reference for them unless you have been
actively supervising them for more than six
months, for example.

I did want to point out that a person who has
an issue with their supervisor being a
reference does have that opportunity to bring
forward that their current supervisor might
not be the most appropriate reference for
them. The selection committee can actually
accept another reference from the candidate
if the candidate can demonstrate that the
supervisor that’s providing the reference may
be biased towards them. There is that level
of, I think, protection for staff in that.

The question was asked this morning around
the Department of Finance and HR
separating and so the majority of the ATIPP
requests that were made to the Department of
Finance were HR-related issues. In 2016-17
there were 23 requests that were directed to
the Department of Finance and in 2017-18
there were 15. There were fewer requests and
I think it has to do a lot with the outreach that
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the staffing consultants are doing in
following up with candidates who were not
successful in their competitions.

I have actively seen them communicate and
provide information to candidates as to what
it was in the process or what areas they could
have been much stronger in their answers, for
example. I have seen that firsthand where a
lot of that communication has taken place
between staffing consultants and candidates
so that they do have that understanding of
why they were not successful through that
competition. | just wanted to provide a little
bit more information around that.
(interpretation) Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) That’s good to
understand because ideally the candidate
wouldn’t have to submit an ATIPP or access
to information request; they would be
provided some feedback. That’s an important
piece. Ms. Towtongie.

Ms. Towtongie: Thank you, Mr. Chairman.
(interpretation) This one is (interpretation
ends) to the privacy commissioner.

I’m just curious. On page 13 of the 2016-17,
“...employees and former employees of the
GN are among the most frequent
requesters...” I’'m curious if there’s a
breakdown between Nunavut Inuit
beneficiaries or non-Inuit beneficiaries with
regard to a workplace harassment matter or
why they were unsuccessful in a job
application or why they were overlooked for
a promotion. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I can honestly say I don’t know
because I don’t ask those kinds of questions.
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Certainly some of the applicants have turned
out to be beneficiaries, not all of them. I
couldn’t tell you, though, the numbers. I
don’t keep that kind of information; I don’t
ask for that kind of information because to
me, everyone gets treated equally when it
comes to access and privacy. Thank you.

Chairman (interpretation): Thank you. Ms.
Towtongie.

Ms. Towtongie: Thank you, Mr. Chairman.
The reason why I asked this question is
because, under the Nunavut Land Claims
Agreement, the government, under Article
23, is supposed to hire 83 percent of Inuit
beneficiaries and most of the job applications
say priority hiring for Nunavut Inuit
beneficiaries. That’s the reason why I
question that and why I wanted to get
realistic data as to where these requests are
coming from. That’s my final comment and
observation. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) Commissioner, would
you care to respond to that or... ? Go ahead.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. The only thing I would say to that
is what I just said and that is that in terms of
access to information or protection of
privacy, everyone is, to the best of my
ability, treated equally. Thank you.

Chairman (interpretation): Thank you.
(interpretation ends) Just to follow up on her
comment and it may not fit under this
category, but I’'m only going to ask this
question. Do you see any patterns with
regard to the education level of the
individuals who are filing access to
information requests? I’m thinking of, for
example, the high number of social
assistance recipients or income assistance
recipients we have in Nunavut. My feeling is
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that the lower the education level, the less
likely a person is to exercise their rights to
privacy or information. Is that something
that, in terms of a general trend in Nunavut
and your experience, you have noticed?
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I wouldn’t say that I have noticed
it. I think it’s a logical assumption that those
who struggle generally with life and life
issues are less likely to know what options
they have. For that reason, I get very few
requests about social assistance and that’s an
area you would think that there might be a lot
of requests for information.

Part of that is my responsibility because I
haven’t been able to get out to the
communities and educate. Perhaps your next
Information and Privacy Commissioner who,
hopefully, will be located in Nunavut, will be
able to do more of that and do more outreach
and be able to reach those people who
otherwise probably wouldn’t know to ask.
Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) Thank you for allowing
me to ask it under the wrong category.

Moving to our second-last heading here, that
is, amendments to the Access to Information
and Protection of Privacy Act, and as the
commissioner mentioned, she did complete a
comprehensive review of the Access to
Information and Protection of Privacy Act in
2017 and there were, I believe, close to a
hundred recommendations in that report...98
recommendations in that report. Under this
heading, (interpretation) who would like to
start? Ms. Towtongie.

Ms. Towtongie (interpretation): Thank you,
Mr. Chairman. I would like to ask a question
to the Department of Executive and
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Intergovernmental Affairs.

The Access to Information Act was recently
amended by the Legislative Assembly in the
fall of2017. I would like to know: what new
amendments to the legislation is the
government currently developing? Thank
you, Mr. Chairman.

Chairman (interpretation): Thank you.
Department of Executive and
Intergovernmental Affairs, Ms. Okpik.

Ms. Okpik (interpretation): Thank you, Mr.
Chairman. I can say that our office recently
received the proposed amendments to the
legislation in March. For that reason, we can
start looking at what amendments need to be
made and it is obvious that looking at things
like (interpretation ends) audio cassettes
(interpretation) need to be renewed and how
the fees will be structured.

It’s only recently that the amendments were
introduced from 2017 and it’s obvious that
we will carefully review the over 100
proposed amendments. We also have
legislation on when we have to table certain
documents in the House. We also have to
review it when we’re working on the
proposed legislation, but I cannot exactly
state to you when we will be implementing
them. However, we only recently received
them and as we review them, we will be
planning for the amendments. Thank you,
Mr. Chairman.

Chairman (interpretation): Thank you. Ms.
Towtongie.

Ms. Towtongie (interpretation): Thank you,
Mr. Chairman. I have a question for the
privacy commissioner.

In June 2017 the privacy commissioner
undertook a comprehensive review of the
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Access to Information and Protection of
Privacy Act and this report is publicly
available on her office’s website. The
commissioner made a total of 98 formal
recommendations in her report. What does
she think are the three most important
recommendations within her report that she
would like implemented? Thank you, Mr.
Chairman. That’s my last question.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. To be honest, I’ve had very little
feedback on these recommendations to date.
I’m hoping that future discussions with EIA
will create more discussions.

If you were to ask me today what I think is
the most important change that needs to be
made to the Act, I don’t think it will surprise
you to hear after my opening comments that I
think that the role of the Information and
Privacy Commissioner needs to be
strengthened. I can make all the
recommendations in the world and every one
of them can be set aside.

You’re paying an expert a lot of money to be
ignored, and I think there are ways that the
Act can be changed to make that less of a
factor. Like I say, I wouldn’t have said that
three years ago. It’s just over the last couple
of years that I’m finding that it is almost a
waste of everyone’s time. [ won’t put it that
way because what [ write is educational, if
nothing else. I do think that I’m paid a lot of
money to be ignored and I don’t think that is
a good use of anyone’s time or energy.

If there were one change that I think needs to
be made, I think the role of the Information
and Privacy Commissioner needs to be
looked at and adjusted and given a little more
power. Thank you.
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Chairman (interpretation): Thank you. Ms.
Towtongie.

Ms. Towtongie: I did say it was my final
question, Mr. Chairman. Thank you for
recognizing me again. I did ask three most
important recommendations that the privacy
commissioner would make, and I thank her
for her response, but I would like to hear the
two others. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. There are so many to choose
from. Let me just take a look at some of the
things. To be honest with you, the recent
amendments to the Act were made almost
contemporaneously with my writing of this
report. Some of those recommendations have
already been implemented: the sunshine list,
which we talk about today; and
municipalities, which is something that |
have always been very adamant about, it has
been addressed and is proceeding. In fact a
number of my recommendations have
already been dealt with.

There are issues around solicitor-client
privilege and the exception for solicitor-
client privilege that I think need attention. It
is not only an issue here; it is an issue
throughout the country. Without going into a
lot of detail, public bodies may refuse to
disclose information that is subject to
solicitor-client privilege. There are two
issues that arise here, one is the new
amendment which says that the privilege... .
I don’t want to going into a lecture and
forgive me for this, but the privilege sits with
the client. I have always considered the client
of a public body to be the public body. If the
Department of Education has asked for an
opinion, I have always considered the
Department of Education to be the client.
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Therefore the right to waive that privilege
lies with the Department of Education.

The new provision of the Act suggests that,
and [ will have to do more research on this
because it has been suggested to me, in fact
the privilege lies with the executive in
council as opposed to the department. I’'m
going to do some more research on that but
also around solicitor-client privilege in some
jurisdictions, not in this one yet, and I touch
wood on this, I have been denied access to
those records for which solicitor-client
privilege has been claimed.

In order to assess whether an exception has
been properly applied, I need to see the
original records because I need to see what
they say in order to say, “Yes, that is covered
by solicitor-client privilege, the exception
has been properly applied,” or “No, that is
not solicitor-client privilege. It was written
by a lawyer, but that doesn’t necessarily
mean that it is covered by solicitor-client
privilege. It should be disclosed.” Unless I
can see those documents, I can’t make that
assessment.

In some jurisdictions, information and
privacy commissioners have been refused
access to those records and it has created a
lot of case law throughout Canada, all the
way up to Supreme Court of Canada. One of
the second things that I would suggest is that
there needs to be a lot of discussion around
solicitor-client privilege as an exception.

A third thing that [ would like to see in the
Act, and it is probably not even in my
recommendations, let’s make this 99, and
that is particularly in light of the fact that my
mandate is coming to an end and you are
going be hiring a new Information and
Privacy Commissioner. It is going to be an
entirely different set of facts and
circumstances than there was 20 years ago
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when I was appointed as the first Information
and Privacy Commissioner of Nunavut. That
is going to be a full-time position with
certain expectations, shall I say, in terms of
remuneration and that sort of thing.

Some jurisdictions have provisions in the Act
that set out what the Information and Privacy
Commissioner is going to be paid. To me,
with my term coming to an end, I see that is
something that should be addressed because
the Information and Privacy Commissioner,
as an independent officer, shouldn’t be in the
position of having to negotiate their own
salary. It should be something that’s set
because it creates conflicts of interest
otherwise and it affects the independence of
the office. That would probably be my third
most of important and it doesn’t even appear
in my review. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) I would just like to
clarify something from Ms. Okpik. You
mentioned in response to one of Ms.
Towtongie’s questions that you had just
received something. You said you had
received something in March, I believe, and |
would just like to clarify what you were
referring to, if you could. Ms. Okpik.

Ms. Okpik (interpretation): Thank you, Mr.
Chairman. (interpretation ends) Perhaps as a
Deputy Minister, I wasn’t paying as much
attention to reports that were filed
previously. I do understand that the
recommendations had been made, but from
my understanding from my staff member,
she physically actually received a copy of the
recommendations in March of this year, the
98 or 99 recommendations that are being
referred to. Perhaps maybe just a breakdown
in communication after the committee
appearance, perhaps my division didn’t reach
out to locate that document. We will be
paying close attention to that.
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If I may, I would like to be able to respond to
the comments that the privacy commissioner
just made about being ignored. I really feel
that it’s not a fair statement to make. The
Government of Nunavut, as Deputy
Ministers, Ministers that have responsibilities
for the Privacy Act, we take our
responsibilities very seriously. We believe
Nunavummiut have access to information
that they need. I think that’s not a fair
statement. The majority of departments do
follow up with the requests.

We talked about dedicated employees for
ATIPP. The Department of Justice has an
ATIPP and privacy policy analyst. HR, as
part of the new break and because of the
number of requests that actually come to HR,
they have their own dedicated ATIPP
coordinator. Executive and
Intergovernmental Affairs, we have both a
manager and advisor position. Education has
an ATIPP records management coordinator.
Health, in addition to the two that were
talked about at the hospital this morning, has
an ATIPP coordinator. The Department of
Environment records manager, they have that
position. For the ones that don’t have
dedicated staff, it is usually “/policy analyst”
with the ATIPP provisions incorporated in
their job duties.

I know previously that the privacy
commissioner had made statements to my
staff that capacity can’t be used as a response
to providing responses to ATIPP requests,
but I think that goes two ways as well too.
We still have several departments and she
indicated that she’s behind and she cited
capacity as an issue. We have departments
that can’t close their files until they receive
the reviews done by the privacy
commissioner. I just wanted to make that
statement.

We were diligently training GN employees.
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In the 2016-17 year we trained 220 GN
employees. In the 2017-18 year we did
training of 250 GN employees and that
included all the GLOs. I just wanted to make
the statement that we do take our
responsibilities very seriously; we do not
ignore. We do know that there is room for
improvement.

I think Nunavut was one of the leading
jurisdictions in 2012 with their ATIPP
legislation and most recently in 2017 updated
the legislation. I know my staff are working
on modernization of the ATIPP Act. That is
something that is an issue with all
jurisdictions and we participate at the
provincial-territorial level at looking at
modernization. That is constantly on our
mind and in the work that we are doing.

We have staff that are doing excellent work
and responding to Nunavummiut and their
requests, and we do know that we have to do,
I think, more outreach in educating people
and that’s why you see the increases in
ATIPP requests. As people become more
educated about their rights, then we had in
2016-17, 113 requests for information and
then in the 2017-18 year we had 191. We do
know they are going up. It’s not a bad thing,
as the privacy commissioner indicated. It
holds the government accountable, but we do
know that there is room for improvement.

I talked about the SharePoint site that we’re
developing to make sure that all ATIPP
requests are documented so that EIA can
follow up with departments in a very timely
manner to look at is there an extension
requested. Sometimes we’re dealing with
hundreds of pages to thousands of pages, and
sometimes having to review and do
redactions takes a bit longer than the 30 days.
I just wanted to make that comment.
(interpretation) Thank you, Mr. Chairman.
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Chairman (interpretation): Thank you.
(interpretation ends) Ms. Keenan Bengts, 1’1l
allow you to respond, but maybe we will
break it into two pieces because I’m trying to
keep things clear. The first question I’1l ask
you to respond to or just clarify for us: this
report which is dated June 19, 2017, I guess
if you could just confirm to the Committee
how it was transmitted to the government at
the time. Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Thank you for giving me the
opportunity to follow up on this because I
think it’s important for this Committee to
know.

This report was prepared as a suggestion by a
former committee, I should say, as a result of
one of my previous appearances. It was
suggested to me that they would really like to
receive my thoughts on a comprehensive
review of the Act. Because the request was
made by the Committee, I submitted it to the
Committee. By the time I submitted it to the
Committee, we were into an election and I'm
not sure what happened to it in the interim.

At some point I decided it had been out there
long enough that I should post it to my
website, which I did I think in January or
February. I can’t remember exactly when. It
may be that I didn’t send a copy. It’s likely
that I didn’t send a copy to the Department of
EIA because I didn’t prepare it for EIA; I
prepared it for the Committee. That is
probably where the communications and the
delays and everything lie. Thank you, Mr.
Chairman.

Chairman: Thank you. Thank you for
clarifying that. Given the amount of work
that went into this report, I think it would be
a reasonable thing for this Committee to
include in our report on this hearing in terms
of requesting responses to the specific
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recommendations made in this report from
the government. That’s just a heads up.

In terms of the dialogue here, you mentioned
that when Ms. Towtongie asked you what
you would like to see in terms of revisions to
the Act, you mentioned additional powers or
resources for your office in terms of it being
ignored. Maybe if you could unpack that a
little bit. You mention it in your annual
report that there seems to be a lack of good
will or, maybe I would say, lack of a good
working relationship in terms of your
dealings with the government. Ms. Okpik
just provided the government’s position and
some information to what is being done.

What do you point to when you say that the
office or the commissioner is being ignored
specifically? Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Thank you for the opportunity of
responding because I did not mean to imply
in any way, shape, or form that the
Government of Nunavut was totally ignoring
me. That’s not the point and I chose my
words inappropriately and I apologize.

If you do look at my annual report for the last
two years, when I do make recommendations
after I have done an investigation and created
a report, the number of times that those
recommendations are being accepted is
decreasing substantially whereas three or
four years ago... . In fact I used to hold
Nunavut out as the poster boy for access in
terms of their willingness to respond and
their cooperation with my office, and for the
most part, and I use the 90 percent, it was
about 90 percent of the time my
recommendations were accepted. We’re
down to, I think I said in my opening report
that it was... . I’ll just find it so I don’t
misquote myself. In only 5 of the 21 reviews
for which I did receive a response were my
recommendations fully accepted. That is a
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significant increase in a public body taking
the position that my recommendations are
not something that they want to follow.

The other side of that coin is that 19 out of
26 reports | issued from my office did not
receive a response at all without a lot of
cajoling, letter writing, pushing, requests,
going over the head of the Minister, and I
suppose that is where my frustration lies in
that it seems that in some aspects the role of
the Information and Privacy Commissioner
isn’t respected. If you would get a letter from
the Information and Privacy Commissioner,
in some aspects, you can just put it on the
side of your desk and ignore it. The reason
you can do that is because all of the
Information and Privacy Commissioner can
do is make recommendations after all. It’s
not something like you have to pay attention
to it. That was the frustration I was trying to
get at.

There are very dedicated ATIPP coordinators
within the government. They work hard.
They are under-resourced, there are not
enough of them, and they’re in thankless
positions, quite frankly. It’s no fun being an
ATIPP coordinator because for the most part
you’re pushing against everyone else in the
department. I get it. I wasn’t intending or
meaning to put down those who work hard in
this sector because it’s a thankless job and I
appreciate that, and for the most part they
work hard to do it.

There have been situations in which, for
example, with the Department of Finance
where I had to wait six months. My reports
are supposed to be done in six months. I had
to wait six months for the Department of
Finance to provide me with an answer to my
questions. When I have to ask time and time
again and when I don’t get a response in
more than six months, not that this was a
one-time thing, the Department of Finance
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had some issues in that year, but it’s not as if
it’s pervasive. I see changes in the way the
Act is being applied and it concerns me.

I appreciate the opportunity to clarify and to
try to point out where I was trying to go with
this. Thank you.

Chairman (interpretation): Thank you.
(interpretation ends) You have led right into
one of the last wrap-up questions. At this
point we will move on to the last category or
the last heading: social media, education, and
public access to registries. I’ll encourage my
colleagues, if you have any questions that
didn’t fall under any of the other categories,
you can ask them now.

To kind of segue into this, I’ll put this
question to Executive and Intergovernmental
Affairs. The commissioner mentioned there’s
a large ratio of recommendations that are not
being accepted by the government. Let’s use
an example. The commissioner puts a
recommendation that X should happen. Who
makes the decision within the government
whether that recommendation is going to be
agreed with or whether it’s going to be
ignored or put on the shelf? Is it a lawyer
who looks at that? Is it a Deputy Minister?
Who is deciding whether the
recommendations are either feasible and can
be followed or whether it would make sense
in terms of how it works? If you may, Ms.
Okpik.

Ms. Okpik (interpretation): Thank you, Mr.
Chairman. (interpretation ends) With respect
to 5 out of 21 recommendations being fully
accepted, you may have a case where the
privacy commissioner may make five
recommendations and the department may
accept three out of the five, for example.
Accepting five out of five would be what we
call accepting the full set of
recommendations. While that number is 5
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out of 21, we have to remember that of those
remaining ones, within each of those set of
recommendations there would be ones that
would be accepted and not. They’re clearly
outlined on the privacy commissioner’s
website. The response letters are there, where
the Minister indicates what responses there
are to that review.

It’s the ATIPP coordinator working with the
Deputy Minister that looks at the
recommendations made by the privacy
commissioner. Once that review takes place,
it goes to the Minister and that advice is
given to the Minister and ultimately it is the
Minister who does write that letter. My
colleague, Mark Witzaney, can provide an
example if you wish. (interpretation) Thank
you, Mr. Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) I’m not so much
interested in an example at this point. Thank
you for offering. I’m just interested in what
the commissioner had mentioned where these
recommendations, from what she’s
explaining, used to be accepted 90 percent of
the time and now that has changed. I would
like to understand: looking at the government
as a whole and the administration of the Act,
what do you think explains that change? Ms.
Okpik.

Ms. Okpik (interpretation): Thank you, Mr.
Chairman. (interpretation ends) I think it’s a
conversation that I need to be having with
my deputy colleagues, with their ATIPP
coordinators to find out specifically what has
changed over the last few years. I will
commit to having that conversation and then
follow up in writing not in the same letter,
that running list that I have, but by a separate
letter after I have that opportunity to consult
with my deputy colleagues and them with
their ATIPP coordinators. (interpretation)
Thank you, Mr. Chairman.
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Chairman (interpretation): Thank you. I also
thank you. Lastly, when the government
makes a response to the commissioner’s
recommendations, you stated that the Deputy
Minister and the ATIPP coordinator would
review the recommendations and make
advice to the Minister. That’s the procedure
you follow. Do lawyers always take part
when you’re trying to make a decision on
whether you’re going to go with a
recommendation or not? I would like to
know how involved lawyers are. Ms. Okpik.

Ms. Okpik (interpretation): Thank you, Mr.
Chairman. They’re not always involved. For
example, if there is a questionable matter,
then we can have it reviewed by a lawyer.
However, with the Act and regulations, they
explain clearly what can be removed. Ifit’s a
privacy matter or if whatever [ wrote talks
about that person, then the third party can
redact part of what I said. We follow the
procedures that are set up for that to see what
needs to be redacted from the documents.
Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
We’re in the last section and on my list, Mr.
Lightstone is next.

Mr. Lightstone: Thank you, Mr. Chairman. |
would like to return to my question on the
topic of registered child sexual predators. |
would just like to bring up the fact that the
previous federal government had passed
legislation to create a federal high-risk child
sex offenders list and that would then
become public, which has yet to be brought
into force.

Over the last year I have been requesting the
Department of Justice, which maintains
Nunavut’s registered sexual offenders list or
registry that also contains the child predators,
and I have been asking the Department of
Justice to not share the names and residence
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or actual addresses of these individuals but
just the numbers of registered child predators
residing in Nunavut’s communities. The
Department of Justice has refused to share
that information, the community breakdown,
for fear of breaching the privacy of the child
sexual predators currently on the list.

I just wanted to seek the commissioner’s
opinion on whether or not this would be a
compelling case where the privacy concerns
of those child sexual predators would be
outweighed by the public’s safety to publish
the community breakdown of this registry.
Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. There are provisions in the Act.
Section 48 of the Act... . Let me back up.
First off, the sexual offender registry is
federal jurisdiction. Whatever it says, frankly
I do not even know what it says because it is
not in my jurisdiction, so to speak.

Section 48 of our Act outlines when personal
information can be disclosed by a public
body. Section 48(q) says that it can be
disclosed “when necessary to protect the
mental or physical health or safety of any
individual.” Subsection 48(s) says that
information can be disclosed “for any
purpose when, in the opinion of the head” of
the public body, “the public interest in
disclosure clearly outweighs any invasion of
privacy that can result from disclosure.” Both
of these provisions require the application of
facts to the circumstances and the exercise of
discretion.

Would I say that numbers without names
might be disclosed in a small jurisdiction
such as Nunavut? Sometimes disclosing that
there is one person in a community on the list
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will identify that individual and maybe that
person’s circumstances and the
circumstances of his offence are such that it
was a minor offence and really it is not likely
that he will reoffend. All of these things need
to go into a decision as to whether or not to
disclose that kind of information.

All of this is to say that the Act allows for it
in appropriate circumstances, but each
circumstance has to be considered on the
basis of the facts that are presented. I hope
that helps. Thank you.

Chairman (interpretation): Thank you. Mr.
Lightstone.

Mr. Lightstone: Thank you. Mr. Chairman. I
would like to follow up with another
question to the commissioner.

I have submitted a written question to the
Department of Justice seeking the amount of
individuals currently on the registered child
sexual predator list that currently reside here
in Iqaluit, both in the correctional facility as
well as out in the public. I have yet to receive
a response to that written question. If the
department’s response is they are not able to
provide that information due to privacy
concerns, would I then be able to ATTIP that
information or would I then be able to submit
an access to information request to seek that
information? Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Yes, but not to my office. That is
information that I believe, and I could be
wrong, is kept in a federal database and the
federal government maintains control of that
database. Your access to information request
would have to go to the federal government.
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Now, if that information is shared with the
Department of Justice or another GN
department and they have that information,
yes, an access to information request can be
made to our government and should be
responded to in accordance with the Act.
Thank you.

Chairman (interpretation): Thank you. Mr.
Lightstone.

Mr. Lightstone: Thank you. Mr. Chairman.

Thank you for that response, commissioner. |
hope that I will not have to go that route. It is

my understanding, after doing a bit of
research on this federal registry, it is up to
the different jurisdictions’ police forces to

administer and maintain, as well as share that

information with other jurisdictional bodies
that they see fit.

I also enquired whether our Department of

Justice has shared that information with other

parts of our government. That information
may be essential, such as where those child

predators have court orders not to be within a
certain amount of distance within a school or

are court ordered not to consume alcohol.
The Department of Justice has also admitted
that they do not share that information in the
child predator registry with our schools or
our liquor commission to ensure that those
court orders are followed through.

My next question would be: given that our
jurisdiction administers our own portion of
the registry, would it be a breach of privacy
to share that information with the
Department of Education and the Nunavut
Liquor Commission? Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you.
Commissioner.
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Ms. Keenan Bengts: Thank you, Mr.
Chairman. I don’t know enough, to be honest
with you, about who manages the database.
You mention the police force. Well, the
police in Nunavut is the RCMP. The RCMP
is a federal organization, so again it would be
under federal jurisdiction as to what they did
with it.

I don’t know that this is the case. If that
information is shared in some way, shape, or
form with the Department of Justice here,
and I don’t know that that’s the case, again, |
would refer you back to those sections of the
Act that says it can be disclosed but it’s
discretionary and should be based on a case-
by-case review. It would be inappropriate,
for example, for a blanket policy to disclose
the name of every offender on the registry by
the Department of Justice to every school and
every liquor store in town. Yes, that would
be a breach of privacy and I would not
support that.

Are there circumstances in which the
Department of Justice or the RCMP should
disclose that kind of information on a case-
by-case basis? Yes, that’s possible under the
Act, but a blanket policy to that effect,
assuming that the Department of Justice has
control over that information, I don’t think it
would be appropriate simply because you
have to consider each case on its own merits
and you have to apply discretion in each
case. Thank you.

Chairman (interpretation): Thank you.
(interpretation ends) Thank you. That is a
very important issue that Mr. Lightstone
brought up and I think it’s one that we will
see continued discussion on here in the
legislature in future meetings. Mr. Quassa.

Mr. Quassa (interpretation): Thank you, Mr.
Chairman. While we’re on the subject, one
can look forward for the municipalities and

Pa <A™ OLMNUO): Sdreal®, AbYRDCS,
@ o<GL PedE AP CNSbeCsL LT
CAPdo™L dNsdNab. <EPedC oa 2
ba.C>< LL I 0¢ NMSINPYDLLC,
ba.C>< LLbd*PNJSLC.

CALAS*L*LE @ o9*L. CAbI< DNPL*NC
ArsebseCP>SHCCSLC Lobonaeds 5aC

A 0<0C D*adCP>beCsL > Ne
a9l ASdy DSbie/LL®, A,
NPC>NQ D¢ IN*NC ALL®ANPLDS 5o
NPC>o<SLLE NsepCprhespL e 5o gc
AGF*a*L SboNMPo™L Lcbod.
ADQLe*PCI%® A 5% %N o AH%a 51,
dNcLre KepC> N ANSINPYD>LGCC
Ao <05 CAPI] IN*NC

D ®dCP>YA*Q > 5Ne. CALc AT J*LSa®
JSsdrcNacse>se,

Lebonabde DR 5%GC <¢bdc
CALASG® \BPCNA%DC b oADT™L
Lcbod. A, CALASD®a %D LbseNJS,
PY<do AD%A ¥ 0f D5 5J IS GL5eD%
/sdMNoP>aSLS. CAL*a dbPa**NcIs
Do Cedd AALNSYDPNNNC
PY<oP>P<LbSYSLC. Sdyeal®.

AP/ PCSe: ’'a. ONMNJO) Sdveal™. Ca
ALLADNSe TC CASYD® DSb>ZA GCseC™ L
Lo DSbPIALASHECST®<DC Lo
LcLeDsdT ¢2obv\Nea
bNLono<d®C‘N*c. C Sd<A.

sddh: sdb®al®, AYRPCS CALACY® CL%a
Db/ N“ONJS, CLbdd oact Lo

132




district education authorities to get copies of
the registry. We’re not sure what the
outcome will be, but I would like to direct
my question to our privacy commissioner.

There are different entities in Nunavut, for
example, that are called (interpretation ends)
institutions of public government.
(interpretation) I'll just use an example of the
Nunavut Wildlife Management Board, the
Nunavut Impact Review Board, the Nunavut
Water Board, and different public entities.
My main question is: do they apply under the
(interpretation ends) Access to Information
and Protection of Privacy Act (interpretation)
of Nunavut or do they go through the federal
legislation? I’'m referring to the
(interpretation ends) institutions of public
government. (interpretation) There’s nothing
written here and there’s nothing in the annual
report. I’'m just curious to know exactly
where the public boards apply. Thank you,
Mr. Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. There are a number of boards that
are listed as public bodies under the
regulations, and I’m sorry, I had a copy of
the regulations and I didn’t bring it with me
today, which lists which Government of
Nunavut institutions are subject to the Act. |
don’t know whether the ones you mentioned
are specifically included in there.

I have run across in recent years situations in
which there is a committee or an organization
made up of GN employees and federal
employees and members from the
community and such that get together and
talk about various things. I have come across
that situation. To the extent that the
Government of Nunavut retains records of
those meetings, those records would be
subject to the Act, but the board, that
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organization itself probably would not be.
Thank you, Mr. Chairman.

Chairman (interpretation): Thank you. Mr.
Quassa.

Mr. Quassa (interpretation): Thank you, Mr.
Chairman. I also thank you for that
information. My next question is: would it be
better if they were included under the Act?
Of course they have discussions with the
general public and hold meetings everywhere
in the Nunavut communities and even
outside of the territory. What’s your position
on that? Would you like to see them included
under the Act, or what’s your position on
that? That’s my last question, Mr. Chairman.
Thank you.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I smile because I’'m a geek when
it comes to access and privacy. To me, the
more public bodies which come under an
Access or Privacy Act and clearly come
under an Access or Privacy Act the better.
Whenever we’re expending public funds, in
my mind, and I have a bit of a biased mind
on this, but whenever public funds are
expended, access to information should be
available. Wherever personal information is
being collected by a public institution or a
quasi-public institution or a multi-
governmental institution, that information
should be protected.

My short answer is yes, but realistically I’'m
not sure how that would work. Thank you,
Mr. Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) Just to follow up on Mr.
Quassa’s questions, if we were to or if there
was a decision to bring the institutes of
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public government under the Act, do you
think they would better fit under the
territorial legislation or the federal? I guess
I’m asking for your opinion at this point,
commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I suspect that it would depend on
the institution that we’re talking about and
the makeup of that institution, the by-laws of
that institution, and the members of the
institution in terms of where they come from
within society. The bottom line is that the
Government of Nunavut and the Information
and Privacy Commissioner of Nunavut will
only have jurisdiction over GN documents,
records, unless the constitutional nature of
our country changes. My short answer is |
don’t know. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) My apologies, Mr.
Mikkungwak.

I’m interested in the relationship between the
Government of Nunavut and Inuit
organizations. I’ll use an example. Inuit
Tapiriit Kanatami has been doled out
millions of dollars in tuberculosis-targeted
funding, which the Government of Nunavut
has then accessed through some sort of
application process, | believe.

When it comes to access to information,
given that the government monies are
flowing through that particular organization
or they have been handed to Inuit Tapiriit
Kanatami, does it mean that that organization
falls under the Access to Information Act or
would there be some sort of exemption made
under the funding agreement?
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. In my opinion, when an
organization is being funded fully or largely
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by the Government of Nunavut, there should
be provisions in the contract between the
government and that organization which
requires them to comply with the provisions
of the Access to Information and Protection
of Privacy Act. I have seen contracts which
say exactly that, but I’'m not going to jump
up and down and say that every time there is
such an agreement, it contains those
provisions. Thank you.

Chairman (interpretation): Thank you.
(interpretation ends) I apologize if I kind of
reached outside of the territory a bit. It is
federal funding we’re talking about, so I
guess it would be federal legislation it would
fall under. Mr. Mikkungwak.

Mr. Mikkungwak: Thank you, Mr.
Chairman. Thank you for apologizing, even
though you didn’t interrupt.

My question to the commissioner’s office is
this: we often see comments published on
public social media platforms like Facebook
that breach personal privacy. Does your
office have any jurisdiction in this area?
Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. No, and I’'m assuming that you’re
referring to people who post to Facebook or
another social media site. What an individual
does or says is subject to, perhaps, libel laws,
but is not subject to the Access to
Information and Protection of Privacy Act.
The ATIPP Act applies only to government
institutions. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you. Mr.
Mikkungwak.
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Mr. Mikkungwak: Thank you, Mr.
Chairman. I understand what the
commissioner’s comments have just stated.
When I look at what the commissioner has
indicated, access to information and privacy
legislation, privacy legislation of a Nunavut
person should be covered by the actual
legislation. The question I have here is: when
we look at Facebook, as some of us are
aware is foreign, would you keep your
response the same considering that Facebook
is foreign interference? Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) Mr. Mikkungwak, you
tied three different issues together there, but
commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I can tell you that the federal
privacy commissioner is all over Facebook in
terms of trying to keep that organization as
opposed to the people who post to Facebook
but the organization, Facebook, they’re
trying to ensure that they are responsible in
what they allow to be posted.

I can also tell you that if the posting is by not
an individual but by a commercial entity, so
perhaps we have the owner of a business who
has a commercial Facebook page and they
make comments on that commercial
Facebook page, to the extent that it’s a
commercial enterprise, they are subject to
federal legislation called PIPEDA, the
Personal Information Protection and
Electronic Documents Act.

It requires commercial entities, wherever
they are in the country, to follow good
privacy practices, and complaints can be
made to the federal privacy commissioner
under that Act. To the extent that we’re
talking about private or discussions between
individuals who have no commercial stake in
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what’s being said, who are expressing their
own opinions, part of democracy, I suppose,
is being able to express those opinions.

In terms of interference with the political,
with elections and other kinds of things,
policies and that sort of thing, that’s
obviously a live issue throughout the world
right now in terms of, for example, Russian
interference with either the American
elections or the concern that they might
interfere with the upcoming Canadian
elections. That’s a live issue and is being
addressed on an international basis by a
number of federal-level privacy
commissioners.

Frankly I wouldn’t want to get into that at
my level because it’s a huge issue and the
resources... . [ would be doing nothing but
dealing with Facebook. Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you. Mr.
Mikkungwak.

Mr. Mikkungwak (interpretation): Thank
you very much. My next question is for the
government.

In terms of social media, Facebook is very
popular and we have found government
employees being badmouthed on Facebook.
I’'m wondering how you manage or would
manage GN employees that possibly might
breach confidentiality on Facebook. How
would you deal with a situation like that?
Thank you, Mr. Chairman.

Chairman (interpretation): Thank you. Ms.
Okpik.

Ms. Okpik (interpretation): Thank you, Mr.
Chairman. We have definitely seen that. If
they are co-workers...well, only if they’re
both working for the government, it could be
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dealt with through human resources. They
have an opportunity through different
avenues if they wanted to lodge a complaint
or a (interpretation ends) harassment
complaint (interpretation) if they are working
at different capacities within the government.
However, there’s not much we can do if
they’re not working for the government. We
don’t have much leeway in that, from my
understanding. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you. Mr.
Mikkungwak.

Mr. Mikkungwak: Thank you, Mr.
Chairman. Going back to the privacy
commissioner, if you will allow it, when
people post their negative opinions or
comments on Facebook about a person, can
this be libellous, if [ was hearing your
response to my first question, in other words,
grounds for a lawsuit? Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Although I am a lawyer by trade, I
have never practised in the area of libel law,
but yes, false comments by an individual that
are defamatory are subject to tort law and
somebody can bring another person to court
for making false statements. That is a court
kind of solution as opposed to an access and
privacy solution. Thank you.

Chairman (interpretation): Thank you.
(interpretation ends) Just in terms of loose
ends, this is a health-related issue that I
wanted to bring up and it is based on your
review report 18-143 dated June 25, 2018. It
did actually happen in my home community
of Arviat. There was an issue with medical
records at the health centre in my
community, and [ am not just asking about
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my community because [ will refer to the
second-last page of that review report under
systemic issues.

The one recommendation that you made as
commissioner is that “...all employees of
health clinics and facilities in Nunavut be
provided with formal training with respect to
their obligations under the Access to
Information and Protection of Privacy Act
including their responsibility to report all
material breaches of privacy to my office.”
You go on to say, “This applies most
importantly to clerical staff who are not
likely to have had the training that a medical
practitioner receives surrounding the
concepts of confidentiality, privacy and
security of records.”

I guess my first question to you,
commissioner, is: have you received any
information regarding this specific
recommendation and the follow-up from the
Department of Health? Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. You say that the review number is
18-143? I don’t have that with me. The last
review that is reported in my annual report is
142. 1T can undertake to go back to my office
and find that information, but I am afraid I
don’t have it at my fingertips.

Chairman: Thank you. I guess I will turn to
the Department of Health, even though it
does fall outside of the annual report period.

With regard to providing formal training on
the Access to Information Act and the
responsibilities to report all material
breaches, I’m interested in the activities
within the department specific to community
health centres. We have heard a lot about the
Qikiqgtani General Hospital, but the health
centres also have their own set of issues. |
would be interested to hear what activities
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have taken place or a response to this
recommendation. Ms. Brown.

Ms. Brown: Thank you, Mr. Chairman.
There is extensive orientation and education
done in the community health centres and
particularly now that we have the electronic
health records in all the community health
centres, it has been an opportunity to refresh
the staff about the privacy and the processes
for reporting the breaches. We have done
extensive training related to MEDITECH and
as such, related to the Act.

We also have processes in place that make
sure that information that is no longer
required by those who are serving the patient,
they cannot access it. We have a process in
place that inactivates users no longer
working in that area. Online there is e-health
privacy training, so there is training available
online as well for staff to access.

We are looking at improving the audit tools
as well that we use to monitor unauthorized
access to information. The MEDITECH
system has a process that is being built into it
where we are notified every six weeks about
employees that no longer need to have access
to that particular information and we
deactivate their accounts as a result of that.

And then there is just ongoing training that
goes on as a part of the orientation, and
actually I just sent a memo this week, just
regular reminders to staff about their
obligations to report breaches and also
constant reminders about how important it is
to protect the privacy of individuals that we
serve. Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) Thank you. I'll follow
up to that. In terms of your opening
comments, you mentioned...I believe you
called it a “culture of privacy.” I forget the
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exact phrase. Based on the information that
you have, you mentioned that this is
something within the department that you are
working on and that is important. Do you
feel that in every one of Nunavut’s health
centres there is that proper respect being
given to patients’ privacy? I’m not just
talking about written records; I’m talking
about the very nature of small communities
where it is very easy for information to get
around. Do you have confidence or assurance
that every one of the health centres in
Nunavut is respecting the privacy of health
records and health information for patients?
Ms. Brown.

Ms. Brown: Thank you, Mr. Chairman. I
understand that question to be directed to me
as the Deputy Minister of Health, so it is
personally versus speaking for all the
management team. Three weeks into the
position, I cannot give you that assurance
because I have to go and see for myself and |
have to also go and consult with the people
in the communities who are affected.

I’m confident in the interactions that I have
had within the health care system of the
people who are providing care and at the
management level. I have the confidence that
they are following the standards that are set
in the health care system related integrity, to
ethical and moral behaviour. They are also
well versed on what is expected in terms of
our accreditation for the health care system.

In the information that I have seen so far in
the interactions and in the meetings that I
have had so far, I am not concerned that there
is major negligence in terms of our provision
of the privacy for individuals. Thank you,
Mr. Chairman.

Chairman: Thank you. I wasn’t alleging any
negligence or anything like that. No, that’s
okay. I just wanted to clarify that on my end
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in terms of how I posed the question to you.
Ms. Towtongie.

Ms. Towtongie: Thank you, Mr. Chairman.
Just an observation and if the privacy
commissioner can clarify it for me, tort law
means to right a wrong, where you can sue
for defamation of character and other
incidents. However, within small
communities | have observed there is a
curtain of professionals where teachers,
social workers, the RCMP, and nurses go
behind that professional curtain and it’s
called an institutional error. If they make an
error, they correct it somehow. Under the Act
[ haven’t seen that covered or written or
implied or defined. My question to you as the
privacy commissioner: has that been
considered? Thank you, Mr. Chairman.

Chairman (interpretation): Thank you.
Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. Thank you for the question. I'm
not terribly familiar with the concept that
you’re talking about. I may be on the wrong
path here, but I do know that when there is a
privacy breach that is recognized...and
they’re not always recognized. When there is
a privacy breach that is recognized, for the
most part, steps are taken as quickly as
possible to mitigate, to fix, to try to reduce
the consequences of that breach as quickly as
possible by most public bodies. That’s one
thing I would say that when a breach is
recognized, and they’re not always
recognized, steps are normally taken fairly
quickly to respond to it and to mitigate the
damages. I think that is implied in the Act, if
not overtly stated in the Act.

I know that under the Health Information Act
in the Northwest Territories, for instance,
there’s a requirement for mitigation,
something that would perhaps go in a Health
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Information Act here because it normally
happens in the health sector. I’'m not sure if |
answered your question, but thank you.

Chairman (interpretation): Thank you. Ms.
Towtongie.

Ms. Towtongie: Thank you. It has been an
observation within smaller communities that
when the professional individuals within the
institutions do make an error, it’s called an
institutional error. Somehow when the
reports are written, like a pre-sentence report
for, let’s say, an offender is done by an
outsider without consulting the community,
these reports affect people’s lives. I think
there has to be access to these reports by the
community and [ haven’t seen it in the Act
where a community is asking for
information. That’s just an observation on
my part; my comment to that. Thank you,
Mr. Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) We will just take that as
a comment.

Just continuing to wrap up loose ends here,
we’re at the end of our hearing for the most
part. When it comes to the issue of income
support clients, I would like to seek your
opinion on this matter. You mentioned
earlier that you hadn’t seen a lot of requests
or reviews related to this, but it is an area that
has been brought to my attention by
constituents. I’ll give you an example: an
income support client being required to log
in to their online banking in front of a
government employee to show that they
don’t have any money in their account or for
the purposes of securing their income
assistance. There are other examples I could
give you, but I’ll just leave that one there.
My feeling is that income support or income
assistance recipients are vulnerable because,
on average, they have a lower education level
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and maybe not aware of their rights.

Using that example, is that a breach of
privacy of the income support recipient,
requiring them to show their online banking
information to somebody else or is that
something that is common procedure and
above board? Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I think it is a legitimate request of
an income support client to ask for the
information necessary to assess their
eligibility for income support. To that extent,
the request for that information is not
unreasonable. To ask that the individual sign
into their electronic bank records in the
presence of somebody else where their PIN
numbers or passwords might be observed or
seen, | think, is a little unreasonable.

If you have those kinds of examples that you
have heard of, the Act allows me to
undertake a review of those sorts of things
without a complaint being raised. If you
wanted to write my office a letter pointing
out those kinds of things that you have seen,
it’s something that my office would
absolutely review, dig into, investigate, and
make recommendations on. Thank you, Mr.
Chairman.

Chairman: Thank you. It’s good to hear
your opinion on that. There are a very large
number of people, well over 10,000 people in
Nunavut receiving, or is it closer to 15,000, I
believe, on income support, so it’s a large
portion of the population.

The last question I would have gets back to
the very opening of your annual report where
you mention the ability to have binding
order-making powers. When you look at
information and privacy commissioners
across Canada, are you aware of how many
of your counterparts have that power?
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Commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. There are actually two or three
different ways in which the Information and
Privacy Commissioner deals with things. I
believe Prince Edward Island, Ontario, BC,
and Alberta are the four information and
privacy commissioners’ offices who have
order-making power. In a number of others
they have ombuds type powers, as I do.

In two jurisdictions, Manitoba and
Newfoundland and Labrador, they have
switched things up a bit. In Manitoba the
Information and Privacy Commissioner
makes recommendations, but instead of
going to court, if an individual disagrees with
the public body’s response to those
recommendations, there is a... . I can’t
remember the name, but there is an avenue of
appeal that is not the court and that
individual’s decision is final. It avoids the
cost that’s associated with the court
application. As I understand it, that option is
used rarely.

Since I have written my recommendations in
which I suggested the Manitoba model, I’'m
now more enamoured with the
Newfoundland and Labrador model. In that
model, the Information and Privacy
Commissioner still makes recommendations.
If a public body does not want to follow
those recommendations, it’s the public body
that must go to court seeking an order of the
court saying you do not have to follow them.
The difference there is that it puts the onus
on the public body to bring matters to court
as opposed to the individual who usually
doesn’t have the resources, the know-how, or
the wherewithal to do that. I’'m leaning more
and more towards that model as a better
model.

In Newfoundland and Labrador this system
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has been in place for, I think, three years now
and their experience with this system is very
good. There have only been maybe two or
three matters that have been taken to court by
a public body in that entire time since these
amendments came into force. It appears to be
an effective way to put the onus on public
bodies to either follow the recommendations
or argue their case in court.

Like I say, writing my very long,
comprehensive review, | have kind of
changed my view on what might be best for
Nunavut, and I like the Newfoundland and
Labrador model better now. Thank you, Mr.
Chairman.

Chairman (interpretation): Thank you.
(interpretation ends) That was kind of a good
way to wrap up our hearing today. At this
point I’ll invite you to make any closing
comments that you may have, commissioner.

Ms. Keenan Bengts: Thank you, Mr.
Chairman. I would just like to take this
opportunity to thank you all for your
attention and your interest. I don’t very often
get a chance to speak to a captive audience,
so to speak, about access and privacy, which
is my passion. I love this job. I appreciate
very much the opportunity to do this work in
Nunavut and I’'m going to miss it when my
term expires in March of next year. Thank
you.

>>Applause

Chairman (interpretation): Thank you.
(interpretation ends) On behalf of the
Committee, thank you very much for all your
hard work in the past years and in the year to
come given that this is likely your last
appearance here. Thank you. Ma’na.

To the government representatives, thank
you for your answers and the information
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you provided to the Committee, it’s all
appreciated, and the commitments to come
back with more information.

(interpretation) This ends our hearing for
today, and the (interpretation ends) members
of the Management and Services Board, you
meet tomorrow at 9:00 a.m. in the Tuktu
Room. That’s Mr. Mikkungwak, Mr.

Rumbolt, Ms. Nakashuk, and Mr. Lightstone.

(interpretation) I’1l just thank you and have a
good evening. Thank you.

>>Committee adjourned at 16:58
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